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CFR. 1037,
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DISCUSEION: The preference visa petition was denied by the
Director, Vermont Service Center, and 1s now before the Aszsoclate
Commissioner for Examinations on appeal. The appeal will be
dismigged.

The petitioner ig a residential construction company. It seeks to
employ the beneficiary permanently in the United States as a
painter. As reguired by statute, the petition is accompanied by an
individual labor certification approved by the Department of Labor.
The director determined that the petitioner had not established
that 1t had the financial ability to pay the beneficiary the
proffered wage asg of the pricricty date of the visgsa petition,

On appeal, counsel submits a brief and additional evidence,

Section 203 (b) (3) (A} (1} of the Immigration and Nationality Act (the
Act), 8 U.8.C. 1153(b) (3} (A) (1), provides for the granting of
preference clagsification to qualified immigrants who are capable,
at the time of petitioning for clasgification under this paragraph,
of performing gkilled labor (reguiring at least two vears tralining
or experience), not of a temporary or seasonal nature, for which
gualified workers are not available in the United States.

8 C.F.R. 204.5(g) (2) astates in pertinent part:

Ability of progpective emplover to pay wage. Any
petition filed by or for an employment-based Immigrant
which regquireg an offer of employment musti be accompanied
by evidence that the prospective United States employer
has the ability to pay the proffered wage, The
petitioner must demonstrate this ability at the time the
priority date is established and continuing until the
beneficiary obtaing lawful permanent regidence. Evidence
cf this ability shall be either in the form cof copies of
annual reports, federal tax returns, or audited financial
gtatements.

Eligibkility in this matter hinges on the petiticner's ability to
pay the wage coffered as of the petition’s priority date, which is
the date the reguest for labor certification was accepted for
procegsing by any office within the employment system of the
Department of Labor. Matter of Wing’s Tea House, 16 I&N Dec. 158
{Act. Reg. Comm. 1877). Here, the petition’s priority date is
November 20, 2000. The beneficiary’'s salary as stated on the labor
certification is £10.50 per hour or $21,840.00 per annum.

The petitioner submitted a copy of a 183%8 Form 11208 U.&. Income
Tax Return for an 8 Corporation for Allglass Systems, Inc.
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On November 13, 2001, the director reguassted additional evidance to
establish that the petiticner had the ability to pay the proffered
wage to include the 2000 federal tax return for Eagt Coast
Fabricators.

In response, counsel submitted a copy of a 2000 Form 11208 U.S.
Tncome Tax Return for an 8§ Corporation for Allglasa Systems, Inc.,
and a letter from counsel which stated that the owner of East Coast
Fabricators is also the owner of Allglass Systems, Inc., and as
such can usge the gress receipts of Allglass Systems, Inc. to pay
the beneficiarvy’'s wage.

The director determined that the evidence did not establish that
the petitioner had the ability to pay the proffered wage and denied
the petition accordingly. The director noted that "since East
Coagt Fabricators is an LLC, it i1s considered to be a separate and
distinecs legal entity from itsg owners or gtockholders.!

Cn appeal, counsel submits a copy of the petitioner's 2000 Form
1065 U.8. Return of Partnership Income which reflects gross
receipts of 5504,876; ugross profit of §46,977; salaries and wages
paid of $67,888; guaranteed payment to partners of $0; and an
ordinary income (loss) from trade or business activities of -
£325,123.

Coungel reiterates his argument that because the two companies
share a common owner, one company can be considered the parent
company of the other and may pledge assets to the other if
necesgary for determination of financial ability.

Counsgel’s argument is not persuasive. The petiticning entity Iin
this case 1s a corporation. Congequently, any assets of the
individual stockheolders including ownership of shares in other
enterpriges or corporations cannot be congidered in determining the
petitioning corporation’s ability to pay the proffered wage. See
Matter of M, 8 I&N Dec. 24 {(BIA 1858; AG 1958); Matter of Arhrodite
Investments Limited, 17 I&N Dec. 530 {(Comm. 1880); and Matter of
Tegmel, 17 I&N Dec. 631 (Act. Assoc. Comm. 1980).

The petitioner muagt show that 1t hag the abilility to pay the
proffered wage at the time the priority date isg established and
continuing wuntlil the beneficiary obtains lawful permanent
regidence. Baged on the evidence submitted, i1t cannot be found
that the petitioner had sgufficient funds available to pay the
beneficiary the proffered wage as of the priovity date of the
petition ag required by 8 C.F.R. 204.5(g) (2}.
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The petitioner’s Form 1065 for the calendar year 2000 shows an
ordinary income of -§325,123. the petitioner could not pay a
proffered salary of $21,840.00 out of thisg income.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.8.C. 1361l. The petiticoner
hag not met that burden.

GRDER: The appeal is dismissed.



