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IN RE. Petitioner* 
Beneficiary: 

Petition: Immigrant Petition for Alien Worker as a Skilled Worker or Prol'essiona% Pursuanr to 5 203(b)(3) of the 
lrnrnigration and Nationality Act. 8 U.S.C. 1153(b)(3) 

EN BEHALF OF PETITIONER: 

INSTRUCTIONS : 
This is the decision in  your case. AZI documents have been returned to the office hat origimzPIIy decided your case. %my 
further inquiry must be made to that otflce. 

If you bclitvc the law was inzppropitateiy applied or the analysis used in reaching the decision was inconsistenr wit& the 
intormation prov~ded or wir;? precedent decisions, you may file a motion to reconsider. Such a motion must state the 
reasons for rcccsnsidt.raricsn and be supporred by any pertinent precedent decisions. Any motion to reconsider must be 
fiIed within 30 days of the decision that the motion seeks ro reconsider, as required under 8 C.E.R. 103.5(a)(l)(i). 

if you Rave arw or izddidonaI information that you wish to have considered. you may file a motion to reopen. Such a 
mosion must state Ihe new facts to be proved at the reopened proceeding and be silpporsed by affidavits or other 
docamenrary evidcnce Any motion to reopen musr be filed within 30 days of thc decision &at the motion seeks to reopen, 
except that failure to fjIe belbre &is period expires may be excused m the discretion of the Service where it is 
demonstraced that the deiay was reafonahlc and beyond &c conrrnf nf the applicant or peliironer. Id 

Any moiiora must be filed with the office thal originally decided your case along with a fee of $1 10 as required under 8 
C.F.R. 103.7. 

FOR T I E  ASSOCIATE @OM M ISSIONER, 
EXAMINATIONS 

Administrative Appeals Ot'B'ice 0 
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DX9CU88ION: The prefererice visa petition was denfed by the 
Direckor, Vermort Service Center, and is now before che Associate 
Comrnlssioner for Exaninations on appeal. The appeal will be 
dismissed, 

The petitioner is a residential construction conpany, It seeks to 
employ the beneficiary permanently in the United States as a 
painter. As required by statute, the petition is accompanied by an 
individual labor certification approved by the Department of Labor. 
The director dekermined that the petitioner had not estzbiished 
that it had the financial ability to pay the beneficiary 'ihe 
pr~ffered wage as of the priority date of the visa ?etition, 

On appeal, counsel submits a brief and additional evidence. 

Seczion 2 0 3  (b) (3) (A) ( L )  of the In-wigration an6 Nazionality Acz (the 
ACE)  , 8 U.S,C, 3 ( 3 A i , provides for the granting of 
preference classification to qualified i ~ . ~ . l g r a n t s  who are capable, 
at the time of peti~ioning for classification uxder this paragraph, 
of performing skilled labor (reqairing at Least two years tralning 
or experience), not of a terrporary or seasonal nature, for which 
qualified workers are not available in the United States. 

e C . F . R .  204.5(g)(2) states in pertinent part: 

Ability of prospect ive  employer to pay wage. 
petition filed by or for an employment-based immigrant 
which requires an offer of errployment must be accompanied 
by evidence that the prospective United States enployer 
has the ability to pay the proffered wage. The 
petitiocer m ~ s t  demonstrate this ability at the t i ~ . e  the 
priority d a ~ e  is established an6 continuing until. the 
beneficiary obtains lawful permanent residence. Evidence 
of this ability shall be either in the form of copies of 
annual reports, federal tax returras, or aildited finii~cial 
statements. 

Eligibility in this matter hinges on the petlticner's sbility to 
pay the wage offered as of the petition's priority date, which is 
the dace the request for labor certificatior, was accepted for 
processing by any office within the employment system of the 
Department of Labor. Matter of Winq's Tea House, 16 I & N  Dec. 158 
(Act. Reg.  corn.^.. 1977) . Here, the petition's pziority date is 

N o v e d e r  2 0 ,  2000. The beneficiary's salary as stated on the labor 
certification is $10.50 per hour or $21,840.00 per annurn. 

The petitioner submitted a copy of a 1999 Form IL20S U.S. Income 
Tax Return for an S Corporation for Ailglass S y s t e ~ ~ s ,  Inc .  
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On Novexber 13, 2 0 0 1 ,  the director requested additional evidence to 
establish that the peciticner had the ability to pay the proffered 
wage to include the 2000 federal tax return for East Coast 
Fabricators. 

In response, counsel subnitted a copy of a 2000 Form i120S U.S. 
Incoxe Tax Retuzn for an S Corporation for Allglass Systems, I n c . ,  
and a l e t ~ e r  from counsel which stated that the Dwner of East Coast 
Fabricators is also the owr,er of Allglass Systems, Inc., and as 
such can use t h e  gross receipts of Aiiglass Systems, I n c ,  to pay 
the beneficiary's wage. 

The director determined that the evidence did noL establish that 
t h e  petitioner had the ability to pay t he  profcereii. wage and denied - 
the pet i i t ion accordingly. The director rioted that '%ixc East 
Coast Fabricators is an LLC, it is considered to be a separate and 
distinct legal entity from its owners or stockholdersou 

O n  appeal, counsel submits a copy of the petitioner" 2 0 0 6  Form 
1065 U.S. R e ~ ~ r n  of Pzrtnership Income which reflects gross 
receipts of $504,875; gross profit of $46,977; s a l a z i e s  and wages 
pa id  of $67,889; guaranteed payment to partners of SO; and an 
crdinary income (loss) from trade or biisiness activities of - 
$325,123. 

Coilnsel reiterates his argument that because the two conpinies 
share a common owner, one company can be considered the parent 
conpany of the other and may pledge assets co the oeher if 
necessary for determination of financial ability. 

Ccunsel" srggum@nt is not persxasive, The petitioning entity in 
this case i s  a corporatior,. Consequently, any assets of t h e  
individual stockholders incliidinq ownership of shares in ocher - 
enterprises or corporations cannot be considered in determining the 
petitioning corporation's ability to pay the proffered wage. See 
Matter cf M, 8 f & ~  Dec. 2 4  (BLA 1958; AG 1958); Matter of A~hrodite 
Investments Limited, 17 I & N  Dec. 530 (Cornm. 1 9 8 0 ) ;  and Matter of 
Tessel, 17 I & N  Dec. 531 ( ~ c t .  Assoc. Comm. 1980)- 

The pezitioner must show that It has the abili~y to pay the 
proffered wage at the time the priority date Is established and 
coneinsing until the beneficiary obtains lawful permanent 
residence. Based on  he evidence submizted, ic cannot be found 
t h a t  the petitioner had sufficient fands available to pay the 
beneficiary the prcffered wage as of the priority date of the 
petition as required by 8 C.F.R. 2 3 4 . 5 ( g )  (2). 
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The petitioner's Fcsm 1065 for the calendar year 2 0 0 0  shows an 
orciinary income of $ 3 2 5 1 2 3 .  the petitioner could zot pay a 
-proffered sa l a ry  of $2L,E40.00 ou t  of this income. 

The b~rden of proof in these proceedings rests solely with "Le 
petitioner. Sec t ion  291 of the Act, 8 U.S.C. 1361. The petitioner 
has not m e t  t h a t  burden.  

ORDER : The appeal  is disrxissed. 


