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IN BOHALF OF PETITIONER:
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INSTRUCTIONS:
This is the decision in your case. All documents have been returned to the office that originally decided your case.
Any further inguiry must be made o that office. »

If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with
the information provided or with precedent decisions, you may file 2 motion to reconsider. Such 4 motion must state
the reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must
be filed within 30 days of the decision that the motion seeks to reconsider, as reguired under 8 C.F.R. 10351,

I you have new or additional information that vou wish to have considered, you may file 2 motion to reopen. Such a
motion must stase the new facts to be proved at the reopened proceeding and be supported by affidavits or other
documentary evidence. Any motion o reopen must be filed within 30 days of the decision that the motion seeks to
reopen, except that failure to file before this period expires may be excused in the discretion of the Service where it is
demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Id.

Any motion must be filed with the office thar griginally decided vour case along with a fee of $110 as required under
B CFR.I03.7.
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DISCUSESICN: Th preference visa petition was denied by the
Director, Vermon t Service Center. The subsequent appeal was
dismissed by the Associale Commissioner for Examinations. The

is now bhe
{(motiont.

matter
rEODPen
decisions of
affirmed.

fore the Assocla

The motion will be gran ted,
the dirsctor and the Associate Commissioner wil
The petition will

supermarket firm,

te Commigsicner on a motion to
and the D*evious
11l be
be denied.

The petitioner 1is a It seeks to employ the
beneflclgry pehApnenbly in the Unitecd States as a shipping and
receliving suoevvwso As Leqm¢hea hy statute, tThe petition is
accompanied y an Lndividual abor certification approved by the
Department of Labor (Form ETA 7:)0)°

The director denled the visa petition because the petitioner had
not esgtablished that 11 had the financial ability to pay the
beneficlary the proffered wage as of the pr orlty date of the visa
petition. On appeal, the Asseclate Commissioner did not receive
the brief and evidence promised in the notice of appeal, so stated,
and dismissed the appeal Counsel filed this motion To reopen and
consider submissions, which the petitioner belatedly tendered.

Section 203{b) (3
Act), 8 U.5.C.

Y (A (1)

1153 (b)) (3) (A (1
praference ¢las 51f cation to guali

of the Immigration and Nationality Act (the

I

provides
i fied

for the granting of
immigrants who are capable,

at the time of pe itioning for classification under this paragraph,
of performing skilled labor (requiring at least two vears training
or experience), not of a temporary or seasonal nature, for which
qualified workers are not availlable in the United States.
8 CER 204.5(g} (Z) states in pertinent part:
Ability of prospective employver to pay wage. any
peti*iop filed by or for an employmeni-based immigrant
which requires an offer ot employment must be
accompanied by evidence that the prospective United
tates emplover has the ability to pay the proffered
wage, Tne petitloner must demonstrate this ablll v at
the tTime the priority date 1s established and continuing
unbil the bheneficiary obtains lawful Derm:uert
residence., Evidence of this abllity shall bhe either in
the form of copies of annual reports, federal tax

returns, or audited
Eligibiiity 1in this mattex
pay the wage offered as of
the date the request for
processing by any office

financial s

within

Tatements.

hinges on the petitioner's ability to
the petition's priority date, which is
labor cerLlflgafion was accepted for
the employment system of the
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Department of Labor. Matier of Wing's Tea House, ie 1 & N Dec,.
(Act. Reg. Comm. 1877, Here, the pebition's priority dates 1
March 10, 1997, The beneficiary's saiarv as steted on the labo
certificaticn iz $11.59 per hour cor £24,107.20 per year.

58
s
r

Three (- xhibits comprise the substance of counselfs motion:

Lad
[

-~

A, Notarized  Letter from Accountant ﬁertlfyd“ to
identity of Ownership of 2C Nostrand ¥rood Corp. and
HsM SuperMarket [sic] In

B, Notarized Letter from Accountant cerfifving attached
Balance Sheets for both companiss

C. Tax Returns HSM 3Supermarket, Inc. (1997, 1998, 199¢,
2000)

* ?

Counsel concludes that “. Vi@w'ﬁd the submitted returns of the two
companies .. Together there is sufficient income to pay the
proffered wage” and regquests that the petition be granted in all
respects.

Counsel’s contentions are not psersuasive. The visa petition and
the Form ETA 750 clearly identify the Dotltloﬁer. The accountant’s
letter in exhibit A c¢laims that a family owns both the petiticner
and ancther corporation, namely, IM3M Supermarxet Inc. {X) .
Caunsel offers ¥X's balance sheet and profit and loss statement
{exhibilt B) Lor six {6) months as of Cctober 31, 2001 and ¥'s Form
1120 U.3. Corporation Income Tax Returns for 1997-2000 (Exhibit )
te prove tno petitioner’s abllify to pay the proffered wage.

The corporation is a separate and distinct legal entity from its

OWners andc shareholders. Consequently, assets of its
shareholders or of other enterprises or corporations cannot be
consldered In determining the DﬂtlL*onan corporation’ ability
to pay the proffered waqcv See Matter of M, 8 I & N Deca 24 (BIA
1258}, Matfer of Aphro Investments, Ltd., 17 I & N Dec. 530

(Ccﬂgd 1280), and géﬁter of Tessel, 17 I & N Dec. 631 (Act,

Assoc. Comm. 1880). Therefore, exhibits A and C carry no welght
to assess the ability to pay the proffered wage.

The accountant specifies that exhibit B 1s only for management
guidance and withholds any pln’on of the accompanying
statements. Et is simply another unaudiited financial statement,
such as required the Associate CowmissioneL Lo diswiss the

appeal. It is of little evwder'Lary value, being based solely on
the representations of managenent. 8 CFR 204.5{qg) {(2), which sg=e
supra p. 2. This regulation neithar stales nor implies that an
unaudited documenlt may be submitted in lieu of annual reports,
federal tax returns, or audited fFfinancial statements.
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After a review of the documentation suthtued, it is concluded that
the petitioner has not established that it had sufficient available
funds to pay the salary cffered as of the priority date of the

petition and continuing until the beneficiary obfains lawful
permanent residence.

The burden of proof in these proceedings rests solely with the
petiticoner. Section 291 of the Act, 8 U.S5.C. 1361, The petitioner
has not net that burden.

ORDER: The mwnmotion to reopen 1is granted, and the previous

decisions of the director and the Associate Commiszioner
are affirmed. The petition is denied.



