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%NSTRI;CTEONS. 
'('his is the: decision in your case. All documents have been returned lo tile ufficc that origically decided your case. 
i\ny further inquiry musl be made ro that office. a 

If' you believe the Lam was inappropriately applied or the analysis used in reaching che decisioq was iaco~asistenr with 
rhe informarion provided or with prcccdcnt decisions, you may fiIe a motion to reconsider. Srlch a motion must starc 
thc reasons for seconsidcrarion and he supported by any pertinent precedent decisions. Any motion m reconsider rsiusr 
be tiled within 30 days of t l c  decision dlat rhe motion seeks to reconsider, as sequircc! undcz 8 C.F.R. E03.5(a)(I)(i). 

If you Ilave ncw or additionai intormatron ha; you wish to have considered. yon may trle a ralatrorl to reopen. Such 3 

moaon nust  state h c  new facts fa be proved zt the  reopened proccedirdg and bc supporied by ab'fydavits or other 
dnciimentary evidence. Any rraotionr to reopen must be f11cd within 30 days of the declsaon h2t the motion seeks ILI 

reopen, except that failure to file before rhls period expires may be excused in the discrehron of fhc Service whcrc it is 
demonstrated &at the delay was reasonable and beyond the control of [hi. appricant or petitioner. Id. 

Any motion must be filed wirh the office that originally decided your case aIong with a tee o f  $1 10 as required under 
8 C.F.R. 103 7 .  
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DISCUSSION: The preference visa petition was denied by the 
Director, Ver>.o~.t  Service Cenker ,  T h e  s ~ ~ b s e q u e n t  appeal was 

7 d i s ~ ~ i s s e d  by ~ k e  Associate Ccmnissioner for %xilninaLLk~ns. The 
r~atte-c is now b e f o r e  t h e  Associate Cc~~lmiss iener  on a motion to 
reopen ( ~ ~ o t i o n )  . The mozion will be qranted,  and rke prev1ou.s 
decisions of the d i r e c t o r  and the Associate Co~~issioner will be 

yr' affirmed. Lne petition will be denied. 

-1 1-2e petii: ioner is a scpermarket fir?.* It seeks to n u  the 
beneficiary p e z ~ ~ a r ~ e n - l l y  in the ' Jn i ted  State:; as a shi?ping and 
reccivinq s~pervisor , A s  required by statute, the p e t i t i o n  2.s 
accon?ar,Fed b y  an -_ ;?clividual Lsbor certification approved by t h e  
Ccpartr-ent of Labor (ForE ETA 7 5 0 )  , 

The ciizector denied the v i s a  petition bccazse  t h e  petiti-o~er had ,-.  nct established that it had  he rlca~clal a b i l i t y  t o  pay the 
beneficiary t h e  p r o f f e r e c  wage a s  of  rhe pricrity date ef t h e  visa 
petitio3. Or. a?peal, t h e  Associate Corcrnissioner b ld  ~ o t  receive 
t h e  brief and evidence promised In t h e  n o t i c e  of appea l ,  50 stated, 
and d i s ~ ~ i s s e d  the appea l .  Couriscl fikcd t h i s  rnoticr, t o  reopen ar:d 
consider scSmissio2s,  which the p e r i t i o n e r  bei.atedly tendered. 

Secl-ion 203 (bj (3) (A)  (ij of t h e  I m ~ . i g r a t i o n  and N a t i o n a 1 . j . t ~  Act (the 
Act], 8 U.S ,C. 1153 (b) ( 3 )  (A) (i) , provi.des for the ~ r a z t i n g  of  
? r e f e r e n c e  classification t o  q u a l i f i e d  innigrants who are capable, 
at t-~e of pet.il.-; ,,-~~oning for c l a s s i f i c a t i o n  under this paragraph., 

I '  05 performing s k i l l e d  labor ( r e q u i r i r g  a t  l e a s t  t w o  yea r s  ~ r 2 i n i . r . g  
or experiecce), n o t  of a tcrrLporary or seasonal nature, f o r  which 
qualified w o r k e r s  arc not available in the United States, 

8 CZR 234-5 (g) ( 2 )  states I n  pe r t inen t  part: 

A h - i l i t y  of prospect$vc employe~r to pay wage. Any 
p e t i t i o n  Filed by o r  far an erLploy3.ent-based i ~ x ~ j ~ g r a r l i :  
which r e g i r e s  ER offer oZ cmpiop.er,t snust bc 
accor.paniea by evldecce t h a t  &he p r o s p e c t i v e  United 
States et~.ployer bes t h e  abiiity to pay the p r o f f e r e d  
wage. "' ~ n e  petitioner must demonstrate ..Lr,is ability a? - h . . L*L~e time the priority date i s  established 2nd c o n ~ z n u i n g  

the beneficiary o b t a i n s  lawful permanerit 
residc~ce, Fvidence of this a b i - i i t y  shall be either in 
the  for^. of  copies of  annual  repores, f ede ra l  tax 
rerurns, or audited f inanc ia l .  statements. 

Elkg%bility i n  t1;:i.s m a t t e r  h i n g e s  on the pctitiurler" aabiii.ty to 
pay the wage offered as c L  the  petition" p r i o r i t y  &.he, which is 
the date the reqxes'. for I z b o r  certificztion was accepted fo,r  
processing by s n y  o f f i c e  w i . t f l F n  t h e  emp'l.cymer,t s y s - l e ~ .  of the 
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Depar tnent  cf LaScr.  K z t t e r  of MinqQs Tea House, 1 6  I & N Dec. 158 
(Act. g e g .  Cora.. 1977). Here, the petition's p r i o r i t y  date  i s  

M c l ; ~ ~ k  i C f  1997, The b e n e f i c i a r y ' s  salary as szated on the i & o r  
certificaticn i s  $21.59 per h c c r  o r  S24,107,20 p e r  y e a r .  

Three ( 3 )  e x h i b i t s  tor-prise t h e  suDstz-ce of cu:inse19 s mctlon: 

A. Kotari.zeci Let~er from Accountaqt cer t i . fyi9.r ;  t o  
identity of Ownership of SC Kostrar?d Food Ccrp .  and 
IiSK SuperYarket [ s i c  j ?nc .  ; 

B, Kotarized L e t t e r  f ro r .  Accoucn:;ant certifyi~g a t t a c b e d  
Balance Sheets  f o r  both conpanies; 

C. Tax Rcturlzs KSW Szpermarket, Inc .  (1997, 1998, 1999, 
2CCO) 

Coxnsel concludes t 5 a t  ".,. Viewi2g t h e  submitted returns of the two 
conpanies  ... t o g e r h e r  t h e r e  i s  s u f f i c i e r - t  incoxe  t o  pay t h e  
p r o f f e r e d  wage" a ~ d  requests t h a t  t h e  p e t i t i o n  be g rzn ted  In a71 
r e s p e c t s ,  

Counse:!.'s cor i ten t ions  a re  persxasive, The visa petition and 
the Fcrr. ETA 750 c l e a r l y  i d e n t i f y  t h e  p c t i t i o 2 e r .  The a c c o u ~ ~ k a r i t ' s  
letter i n  cxkibit A clains t h a t  a f a ~ . i . l y  owns both  the pctiticner 
and a n o t h e r  c o r p o r a r i o n ,  canely, I-NSM Silperaarket i n c ,  (X) , 
C o ~ n s e . ~  offers X's balance s h e e t  and p r o f i t  a ~ d  i c s s  st:atement 
( e x h i b i t  3) f c r  six (6) n.orn,ths as of  October 31, 2001 and X's Fcrm 

- 
l i 2 S  I.:, S. Corporaiicn income Tax Retv.r~.s  for 1937-2C00 (Exhibi t C) 
t o  provc the p e t i t i o n e r ' s  a b i l i t y  t o  pay t h e  proffered wage, 

The  c o r p c r z t i o n  i s  a separake and d i s t i n c t  l e g a l  e n t i t y  frcm its 
owners 2nd s h a r e h c l . d e r s .  Cnnseqzently, assets of  its 
shareh~lders cr of other e n t e r p r i s e s  o r  c ~ r p o r a ' t i o n s  cannc t  be . I - , j ,  c o n s i d e r e d  i ~ r  ( le tern- in ing t h e  p e t i t i o n i n g  c o r p c r a t i c n r s  a b l l l r , y  

. , to pay E r i e  p r o f f e r e d  wagc. See Xatter of F, 8 I & N Uec, 24 (BIA 
1958), Matter of  -.- A p h r o d l t e  .... - Ixves-lmerrLs, Ltd., 17 .L & K Uec, 530 
(CCT~.. 19831, and Fatter - oof Z'essei, 17 Y L &  N Dec. 631 (Act. 

r-7 - .Assoc. Corg., 1980) .  heref fore, e x h i b i t s  A and C c a r r y  no weight  
t o  z s s e s s  t h e  ability t o  p a y  t h e  p r c f f e r e d  wage, 

The a c c o - ~ n t a n t  specifies t h a t  exh iS i ;  B i s  o n l y  for Ranagecent 
guidc.,nce and withholds any o p i n i c n  9 t h e  accornpanyir,g 
s t a t e E e n t s ,  It i s  sifi:ply another unaudited financiai s t a t c ~ ~ e n t ,  
such as r e q u i r e d  the A s s o c i a t e  Comriissioner t o  disniss the . appeal, It is cf I r i t t L e  e v i d e n - t i a r y  vzl..se, m l n g  based s o l e l y  on 
t h e  r e p - r e s e r t a t i o n s  of rnelzage~ent 8 CEEi 204 * 5 (9) (21, which see 

.Ti7 ' supra pa 2 .  LPLS rcgu ia t io r ,  n e i t h e r  states nor  implies L h a t  an - .  
~nadd i t eed  . ~- doc:~ner!t: may be sljbmitted ir, 1;eu of  an~ual r e p o r t s ,  
federzl t ax  r e t c rns ,  cr ~ ~ c i t e d  financial s t a t e r . e n t s .  



After a review of the d o c ~ r r ~ e ~ t a t l o n  s u b ~ . i t z e d ,  it is conc l -~ded  tket . . 
the p t ~ z ~ o c e r  has nct established t h a t  kt b.ad sufficient available 
funds to pay t h e  s s l a r y  c f f e red  as of  he p r i o r i t y  date of t h e  
petition ard  conti.n~ing until t h e  beneficiary obtains 1.awf-si 
permanent. residence, 

r? 7 ane buracr, or' proof i;l these psoceed1ng.s r e s t s  solely with tkc 
petitioner, Section 291 of the Act:, 8 U . S . C .  1361. 3.e p c t i t i o r ; e r  
has not aet tket burden, 

ORDER: rn ~ n e  n:otion to reopexl Is granted, ar~d the previous 
decisions of the director and the Associate Cops-Lissioner 
are z f f i r ~ . e d .  The petition is decied. 


