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TS RE: Pet~tronei: 
Beneficiary: 

Pcti:ion: immigrant Pefllion for Alicn Woriccr as a Skiiled ~ o l & = ' % f o s s : d  Pursuant to 203(bf(3) of tl:c 
Immigration a d  Satranality Act, 8 U.S.C. 1 1  53/b)(3) 

INSTRUC'T[ONS: 
This i s  the decision in  y o u  casc. All doc::wcnis havc bccn retunled to thc oi'ficc thiit originally dccidcci your casc. Axy 
i i i r t h e ~  inquiry rnrisi bc made to that office. 

If you bclicve the law was inappropriately npp!icd or the analysis ~~scc i  it) reaching the decision was inconsistent with t l~c 
infimnation provided or wr:i~ preceder~t decisions, you may file e motion to rcconsidcr.. Such a motion must state thc rctisons 
f i~ r  rcconsid~rat~on and be supported by any pertinent prcccdcnt decisions. Any motion to reconsrdcr must be filcc?. within 30 
diiys of the dcc~sion that thc motion seeks to reconsider.;, as required undcr 8 C.F.R. i 03.5jaj(l)(ij. 

i f  you h a w  new or addiiional inFo:rnation that you wish to have considered, you may file a motion to rcopm. S S C ~  a motion 
n u t  statc thc ncw facts to bc provcd at thr reopcncd proceeding and be supported by affidavits or othcr doc~lmcnlary 
cvidcncc. Any rnotlon to reopen must be filcd w ~ t h i n  30 days of the decisron thzt the m o t i o ~  sccks to reopen, cxccpt that 
fa3 lare to file before this period expircs may bc excused ~ r .  the discretion of the Scrvicc where it is dcrnonstrnicci that rllc dclxy 
was rcasnnahic and beyond thc con~rol of ihc applicant o r  petitioner. lii. 

Any rno:lon iniist be fikd with tile offkc that originitliy dccidcd )tour casc aiong with a k c  of's1 I0 as rcq~iircd urldor X C.F.R. 
t 03.7. 

FOR THE ASSOCt ATP COMMISSIOXFK. 

Administrative AppeaIs Office u 
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DISCUSSEOE; The preference visa petitlon was denied by the 
Director, Vernont Service Cenzer, and 1s now before the Associate 
Coar,missioner for Exannnatio on appeal. m- ~ n e  appeal will be 
dlsnxssed. 

The ~etitioner Is a health care provider. It seeks to ewpioy the 
beneficiary pernznectly in the Unleed Staces as a physical 
therapist. The petitioner asserts that the beneficiary qialities 
for a bla~ket labor cer-lificacion pursuant to 20 C . F . R .  656.10, 
Schedule A, Grcup 1. 

Section 203 (b) (3) (A) (i) cf the Irrzniqration a-nd Nationality Act 
i t h e  Act) , 8 U . S . C .  1153 (b) ( 3 )  (A) (i) , provides for the granking of 
preference classification to qualified i rmig ran t s  who are capable, 
at the time of petitioning for classification under this 
paragraph, of performing skilled labor (requiriag at least two 
years  raining or experience), not of a teirporasy or seasonal 
nature, for which qualified wcrkers are not avzllable in the 
United S t a - t e s .  

8 C.F.R, 2C4,5(g) (2) s ra tes  in pertinent part: 

Ability of prospective employer to pay wzge. Any 
petition filed by or for an ev.piop.ent-based i ~ n i g r a n t  
wkich requires an offer of e~.ployment m u s t  be 
accompanied by evidence that the prospec~ive UnLted 
States errployer bas erhe ability 'ro pay the proffered 

-,Le pekikioner must demonstrate this abiilty at wage. rk 
the t i ~ e  the priority date is established and 
conriw~ina until the beneficiary obtains lawfci 
permanent residence. Evidence of this ability shall be 
either in the form of ccpies of annual reports, federal 
tax returns, or audited financial statements. 

In this case, the petitioner filed an Ixnigrant Pe~ltkon for Aiiex 
Worker (Form 2-140) on April 16, 2001 for classification urader 
Section 2C3 (b) (3) (A) (i) of che Act as a physical therapist. 
Aliens who will be employed as physical therapists are liseed on 
Schedule A. Schedule A is t k e  list of occupaEions set forth et 20 
C.F.R. 656-10 with respect to which the Director of the 'cmited 
States Empioynent Service has determined that these are not 
sufficient United States workers who &re able, willing, qualified 
and available, and that the emgloy~.ent of aliens in such 
occupaCions will not adversely affect the wages and working 
conditions cf Enited States workers similarly employed. 

2~ c.F.R. 656.1C provides i~ pertinent p art that an e~~ployer shall 
apply for a labor  certification for a Schednle A occ~pation by the 
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filing of the Application for Alien Employment Certificatioz ( F o r E  
ETA 750) i n  duplicste with the appropriate Iz~~lgration an6 
Naturalization Service office. 

 for^ ETA 750 certifications shall include: 

1. Evidence of prearranged employzent for the alien 
beneficiary by having an enployer complete and sag2 khe 
job offer description portion of the application form. 

2 ,  Evidence that notice of filing the Appllcacio? 
for Alien Eyr.ploynent Certiflcarlo? was provided to the 
bargaining representative or ~ h e  en2loyer's employees 
as prescribed in 20 C . F , R .  656.23 (g) ( 3 )  . 

EligiSklity ir this matter hinges on the petitioner" sbility to 
pay the proffered wage, $ 4 8 , C O C  per year, oc the date of t5e 
filing of the instant 1-142, and continui~g until the beneficiary 
ob-iains lawflsl perma~e~t residence. 8 C.F.R. 204.5(9) (2). 

Counsel ixitiaiiy submitted insufficient evidence of the 
peEitlonerFs ability to pay the proffered wase. in a request for 
evidence (herein R E )  of Septe~.ber 9, 2001, the director required 
.& h petitioner's 2COC federal Income tax returns and Forms W-2 to 
show wage payrnents to t h e  beneficiary in 2000. 

I2 response to the RFE, counsel srjSr.~tted the petitioner's 2000 
Form i120S C.S, Irc~me Tax R e k u s n  for as S Corporation. Counsel 
averred t h a t  the petitioner had not employed the beneficiary. 

- ,  
T5e cilrectou found ordinary income on the federal tax return Zor 
2000, submitted by a copy w i t h i c i l t  signatures, to be $ 2 8 , 3 5 2 ,  alad 
net current asserts Erox Schedule L thereof, to be $25,803, both  
less than Eke proffered wage. The director determined that the 
evidence d ~ d  not establish that the petitiocer hzd t he  ability to 
pay the proffered wage, and deniea the petition, 

O n  appeal, counsel submits a brief interpreting the petitioner's 
letter to the director dated February 25, 2002 and s ta tes ,  

... First ,  ._ if the getirioner could pay the services of 
therapists temporarily engaged at higher rates, then it 
could easily pay { t h e  Iceneficiaryl w h o  woilld ... get 
corr.paratively lower, aithoirgh the  legally allowed an6 
approved, saiarie~ ... . 

Counsel advises t h a ~  the beneficiary will replace unspecified 
workers. The record, however, does not name these workers, state 
the;r w a g e s ,  0 provide eviderrce t h a t  t h e  petitioner replaced 
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thex. Wages already paid Eo ochers are not available to prove the 
abiiity to pay t h e  wage proffered o the beneficiary cpo2 the 
filing of the 1-140 on April 16, 2001 and contiirluing to the 
present. 

The pekitiones and counsel also state that t e n p r a r y  workers will 
cost more "Lha pperrnan~~t workers because of an eir.ployment aaency 
fee, but ~ k e  record has no factual basis for this prcpositicn. 

Counsel c o ~ ~ t i n x e s ,  

Secondly, if [ the  bexef ic iary l  , al~ng with o the r  
therapists that petitioner desire [sic] tc hire for its 
expansion pla~s, wculd be given the opport~nity t o  work 
f o r  petiticnei- under this I- [lj40 petition which is 
f iow up for your approval, t h e  bzsiness cf petitioraer 
would be b~lstered and its incoxe significantly 
acgnented and enhanced. mi inis would subsequently 
reinfozce the financial stature of the co2pany and 
strengthen its capacity to pay i ~ s  employees, 

Ccunsei argues that consideration aE the beneficiary's pczectial 
to lncrease the petitioner's revenues is appropriate and 
establishes with even g r e a t e r  certain~y that the petitioner has 
more than adeguare ability to pay the proffered wage. Counsel has 
o however, provided m y  standard or criterion for the 
evaluation of such earnings.  For exa-?gle, the  petitioner has not 
demonstrated that the beneficiary will replace less prod.~ctfve 
workers, er that his repatarion wo~ld increase the nmher of 
custoners, 

Sinply going on record without supporting dccumentary evidence Is 
not sufficient for purposes of meeting the burden of proof in 
these proceed5ngs. See Fatter of Treaszre Craft of California, .- 14 
I & N Dec. 190 (Reg. Conm. 1 9 7 2 ) .  

Ccunsel further ccntends that the petitioner plans to hire other 
therapists and thar  ehey w i l l ,  subseguentiy, reinforce the 
fizancial stature of t h e  compa;ay. To Ehe cor?trary, Four? 1-140 
states that the petitioner is filing no other petitio2s with this 
one and Char this one is not a new position. The assertions of 
counsel do not constitute evidence, -. Matter ~ of Obaiqben?, 19 L & N 
Dec. 533, 534 (BIA 1989); Matter of Ramirez-Sanchez, 17 I sL N D e c .  
5 0 3 ,  506 (BZA l 3 6 C )  . 

The petitioner irxst show that it had the ability to pay the 
proffered wage with par~fcular reference to the priority date, in 
this instance, the Ziilns date of t h e  Form 1-240. I? addition, 
t h e  petitioner m u s t  denonstrate t h e  financial ability continuing 
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until t h e  beneficizry cbtains lawful permanen-; residezce. See 
Matter of ~ - G r e a t  Wall, 16 I 6c K Dec. 142, 145 (Acting R e g .  C O F , ~ ~  
1977) ; Matter of Winq's Tea House, 16 I & N D e c ,  158 (Act, Reg. 
Ccrr.n. 1977); Chi-Fenq Chanq v. Thorfi2xugk, 719 F.S-spp. 532 ( N . D .  
Tex. 1989) . The regulations require proof of eligibiiiey at the 
priority dare .  8 C . F . R .  204 - 5  ( g )  ( 2 )  . 8 C . F . R .  133.2 (b) (1) and 
(12). 

After a review of the federal Lax r e t u r n  and i-e;~resentatlons of 
the petitioner and counsel, it is concluded that ~ h e  petitio~er 
has not established that it had sufficient available funds to gay 

L * 

the salary offered as of t%le priosiky date and continuing v;r,til 
t h e  beneficiary obtains lawful pernazen t  residence. 

The bxrder?. cf pro05 in these proceedings rests solely with "che 
pe~itioner. Section 291 cf the Act, 8 U . S . C .  1361, The 
pecirioner has not met that burden. 

ORDER : The appeal is dis~issed 


