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DISCUSSICN: The preference visa etition was denied by the
Director, Vermont Service Center, and is now before the Associate
Conmmissioner for Examinations on appeal. The appeal will be

dismissed,

The petiticner is an installation and repair firm for =sazmless
leaders and gutters. It seeks to employ the Dbeneliciary
permanently I1n the United States as a sheet metal installer. As
ragquired by statute, the petition is accompanied by an individual
labor certification, the Application for Alien Employment
Certification (Form ETA 750), approved by the Department of Labor.

the Tmmigration and Nationaliify Act (the
A) (1), provides for the granting of

Acty, & U.s.C. ) A
ition to gualified immigranis who are carable,

4
e

preference classificat ]
at the Time of petitioning for classification under this paragraph,
of performing skilled laboer (reguiring at least two years training

or experilence), not of a temporary or =seasonal nature, for which
cuaiified workers are not avallable in the United 3States.

8 CFrR 204.5{g) (2) states in pertinent part:

Ability of prospective employer to pay wage. Anvy
petiticon filed by or for an employment-based immigrant
which requires an offer of employment must  be
accompanied by evidence that the prospective United
States employer has the ability to pay the proffered

wage., The petitioner must demonstrate this ability at
the time the pricority date is established and continuing
until The heneficiary obtains lawful permanent

residence. Evidence of this ability shall bhe either in

the form of coples of annual reports, federal tax

raturns, or audited financial statements.
Eligibility in this matter hinges on the petitioner's ability fto
pay the wage offered as of the petition®s priority date, which is
the date the request for labor certification was accepied for
processing by any office within fthe employment system of the
Department of Labor. Matter of Wing's Tea House, 16 I & N Deq. 188
(Act. Reg. Comm. 1977}). Here, the petition's pricrity date is
March 13, 1997, The heneficlary's salary as stated on the labor
certification is $23.84 per hour or $49,587.20 per year.

Counsgel initially gsubmittead insufficient evidence of fhe
petitioner’s ability to pay the proffered wage as of the priority
date and continuing to the present. The director’s request for
evidence (RFE}, dated February 8, 2002, required 1997 federal tax
returns or anhual reports with audited financial statements, as
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returng or annual reportse with audited financial statements, a
well as Forms W-2 evidencing wage payments to the beneficiary, 1
any, in 1997.

In response, coungel submitted copies of the petitioner's bank
ghabements of March 7, 1%%7 and Octoper 31, 2001 and the 1%97 Form
1065 U.S. Partnership Return of Income. The federal tax return
reflected ordinary income of $28,301. The petitioner did not
employ the beneficiary in 1957, counsel sgtated.

The director determined that the evidence did not establish that
the petiticner had the ability to pay the profifered wage and
denied the petition.

O appeal, counsel submits a brief and all bank statements from
February 6, 19%7 to February 5, 18%8 with ending balances ranging
from $5,5%4.77 to $15,511.96.

Coungel'’s brief gtateg,

- However, the INS 1s now requiring that petitioner
furnish further proof that petitioner had the ability

to make this payment for “the entire vyear” (INS’
language) which reguirement is found no where in the
statute...

Evenn though the petitioner submitted its commercial bank
statements as evidence that it had sufficient cash flow to pay the
proffered wage, there 18 no evidence that they sgomehow show
additional Tunds bheyond those of the tax returns and financial
gtatements. Simply going on record without supporting documantary
evidence ig not sufficient for purposes of meeting the burden of
procf in these proceedings. See Matter of Treasure Craft of
California, 14 I & N Dec. 190 {(Reg. Comm. 1972} .

In determining the petitioner’s ability to pay the proffered
wage, the Service will examine the net income figure reflected on
the petitioner's federal income tax return, without consideration
of depreciation or othsr expenses. Reliance on federal income
tax returng ag a bagig for determining a petitioner’s ability to
pay the proffered wage is well-establighed by both Service an

judicial precedent. Elatos Restaurant Corp. v. 8Sava, 632 F.Supp.
1049, 1054 (S.D.N.Y, 1286) (citing Tongatapu Woodcraft Hawaii,
Ltd. v. Feldman, 736 .24 1305 (9% ¢ir. 1%84)); see also Chi-Feng

Chang v. Thornbuxgh, 718 F.Supp. 532 (N.D. Tex. 1989%); K.C.P. Food
Co., Inc. w. Sava, 623 F.Supp. 108C (8.D.N.Y. 1985); Ubeda v,
Palmer, B39 ©.Supp. 647 (N.D.T11, 1982), aff’d, 703 ¥F.2d 571 [(7°°
Cir. 1983).
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Counsel contends that, “going forward,” the petitioner may prove
that it could secure loang, cub cogtyg, or digmigs other emplovess,
“go that the money to pay the salary could have bheen found.” The
assertions of counsel do not congtitute evidence. Matter of
Chaigbena, 12 I & N Dec. 533, 534 (BIA 1988); Matter of Ramirez-
Sanchez, 17 I & N Dec. 503, 506 (BIA 1880).

Further, coungel’s hypotheglis does not guggegt that any workers
were replaced and does not meet the objection that the petition

did not esgtablish eligibility &t the pricrity date. The recoxrd
does not name the workers, state thelir wagss, or provide evideance
that the petitioner replaced them. Wages already paild to others

re net avallable to prove the ability to pay the wage proffered
to the bensficiary at the pricrity date of the petition and
continuing to the present.

Counsel contends that the petitioner must have the opportunity to
show the ability to c¢btain the necessary funds on a ‘“going
forward” bhasis. Counsel cites no authority.

O the contrary, the petitioner must show that it had the ability
to pay the proffered wage with particular reference to the

priority date of the petition. In addition, it must demonstrate
that financial abillity and continuing until the beneficiary
obtains lawful permanent residence. See Matier of Great Wall, 16

I & N Dec. 142, 145 (Acting Reg. Comm. 1977); Matter of Wing’s Tea
Houge, 16 I & N Dec. 158 (Act. Reg. Comm. 1977); Chi-Feng Chang v.

Thornburgh, 71% F.Supp. 5322 (N.D. Tex. 1%89). The regulationg
reguire proof of eligibility at the pricrity date. 8 CFR
204.5(g)(2). 8 CFR 103.2(b) (1) and (12). The petiticn cannot be

approved at a future date after the petitioner becomeg eligible
under a new get of factg. Matter of Katigbak, 14 I & N Dec. 45,
49 (Reg. Comm. 1971).

After a careful review of the federxal tax return, 1t isg concluded
that the petitioner has not established that 1t had sufficient
available funds to pay the sgalary offered as of the priority date
of the petition and continuing until the beneficiary obtains
lawful permanent regidence.

The burden of proof in these proceedings »
petitioner. Section 2%1 of the Act, B8
petitioner has not met that burden,

olely with the

egba 5
U.s.C. 1361, The

ORDER: The appeal ig dismissed.



