
%J.S. Department of Justice 

Immigration and Nattiraliaaticrn Service 

Y'ilc: EAC0206753171 Office: VERMOK'H' SERVICE CEN'I'EK Date: 
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Petrtion: Immigrant Petition for AIren Worker as a Skilled Wnrkcr or ProfcssianaI Pursuant to 5 203(b)(3) ot the 
Immigration and Nationality Act. E U.S.C. 1 i53(b)(3) 

INSTRUC'FBONS: 
This is the decision in your case. All documents Have bscn rcmrncd to thc office that arigimliy decided your case. 
Any further incpiry must bc made to thar office. 

If' you bclicv:: thc law was inappropriately applied or the anriiysis used in reaching the decision was Inconsistent with 
the informatiorz provided or with precedent decisions, you nray fiIe a rnotinn to reconsider. Such a motion must state 
the rcasons for ~ccctnsidcraeion rand bi: supported by any pertinen1 precedent decisions. Any motion LO reconsider must 
be filed within 30 days of the decision ahar &e moiio~l seeks to reconsider, as  required under 8 C.F.R. 103.5(a)(I)(i). 

ii you have new or additional, information lhat you wish to have considered. yola may tTle a motion ro reopen. Such a 
motion must state the new fx t s  to bc proved at the reopened proceeding and be suppa~ted by affidavits or other 
documentary evidence. Any motion to reopen must be kiled within 30 days of the decision f ia t  the motion seeks to 
reopc11. except that failure to file betore h i s  period expires may bc cxcuscd in the discretion af the Service whcrc it is 
demonstrated that the delay was reasonable and bcyund t4hc control of the applicant or petiuoner. Id. 

Any mocion~ must be fiEcri w ? ~  h e  office that originally decided your case a10ng with a fee of $1 10 as requircd under 
8 C.F.R. 103.7. 

FOR TIIF, hSSOCIATG COMMISSIONER, 

Rohere P. Wiemann. Director 
Adrrlirlistralive Appeals Office J u 
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DISCUSSION: rnl preference visa perition was denied by the 
Director, V e r m n t  Service Center, ar,d is now Sefore the Associate 
Comr~issioner far Examigations on appeai, The appeal will be 
disrr.isseci, 

v- , , 
 he petlt~oner is an irlshllaticn and repair f i r .  for seamless 
Leaders and gutters, It seeks to ex~p icy  khe beneficiary 
pcmna~cntly i n  the United S t a t e s  as a sheet metal installer, As 
required by statute, t h e  petition is acccnpa~icd by an Indivicl~al - - l abo r  ccrtif ica" -;on, the Applicat iolz  for A l i e n  r:rrpioymen-i-. 
Certificatior, (Z 'OTR ETA 75C), approved by the Department o? Labor, 

see" L L O E  .: 203(b) (3) (A) (i) of "Lie In~~~i : igr .a t l .on and Nakionality Act ( t h e  

Act), 8 i J , S . C .  li53(b)(3)(A)(i), provides for the qra~tlnq of 
preference clsssification to qualified irmiqrsnts whc are c=a3able, 
a, .the t i n e  of petitisning f o r  c l a s s i f i c a t i o n  under t h i s  parsgraph,  
of performing skiilzd i abor  (rcgl~irinq at l e a s t  two years trairiing 
or experience), not of a temporary or seasonal r?at12re, for which 
qualified workers are no& avai.ia.bie ..TI the U~ited States, 

8 CFR 204,s ( g )  (2) states ir! perti~e~t. park: 

A b i I l t y  of prospect.ive ? l r  to pay wge-  L n Y  
petition f.i.!.ed by or for an e~.picynent-based i.mm!Lgrant 
w5ich r e q u i r e s  an c f f c r  of errgioyme~t itll~st be 
acco~.panied by evidence that the prospective United 
States employer has the ability to pay the pro fFezed  
waqe, The pe t:itiol;ear musk demonstrate this i5biiity at 
h e  ti3.r: the pricrity date is established and coniinrii.ng 
uctil t h e  Senef iciary o b t a l . ~ s  lawful permanent 
r e s i d e n c e .  Evidence of this abi.1.i-ky shali be ei ther .  in 
C- ' c-ne form of copi,es of  ar?,nual r e p o r t s ,  federal kax 
returns, or audited Eicancial statements. 

F.Jigibility in this rnstter hiriges on rhe pe'iitiorierPs ab l  L - L , ~  i t -  to 
pay -Lhe wage oftered as cf the petition's priority date, whic:h is 
the dzte the request f o r  labor c@r.tiZicatior! was accepted for 
processizq by any office w i t h i n  the erLplopLent  sys tem of t h e  
Department of  Labor. Matter of Wing" - Tea m u s e ,  16 I & N Dec. 158 
( A c t .  Reg, o n  1977). Here, tkc p e t i t i o n ' s  prior<-ty &ate is  

m 7  March 13, 1997, Lne bencfickaryPs salary as stated on r.hc i abor  
certification is $23,e4 per hour or $49,587.20 per  year, 

Coc~sei initizlly submitted insufficient evidence of 
p e t i t i m e r P s  a b i l i t y  to pay t he  prsffered wage as of the pr io r  

m date a?d continuir~g to the present,  he ai rec tor '  s request 
eviderxe ( R F E )  , dated F e h r r ~ a r y  8, 2302, required 199'7 federal 
returns CI- amua! reports with audited r ' inznciai  statements, 

t h e  
.I, t y 
f o r  
L 
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r e t u r n s  or annual reports with a>~bited r ' i n a ~ c i a l  statenenks, as 
well as Forms W-2 evidencing wage pap.ents  to the beneficiary, if 

In response, counsel submitted copies cf the petitioner's bank 
statemeres of March 7, 1997 and Octobes 31, 2 0 0 :  and the 1997 Forn 
1065 U.S. Partnership Retur~ of Income. The r'ederal tax r e t ~ r n  - 
reflected ordinary income of $28,301. The petitioner did not 
enploy the beneficiary in 19.97, coznsel stated, 

The director determined. that the evidence did not establish that 
t he  petits.icner had the ability to pay the prof @red wage and 
denied the petction. 

On appeal, counsel submits a br ief  and all bank stacernenr,s frorr, 
February 6, 1997 to February 5, 1998 with ending balances ranging 
fron 55,594.77 to $15,511.96. 

Counsel's brief states, 

.... lioweves, the TNS is now rewiring t h a t  pe- l i t loner  
furnish further proof that petitioner had the abiliry 
to make this payment for "the ectire year" j l K S F  
iangxage) which req~irerr~enk 2s f o ~ ~ d  ~ ~ ~ . , - - x h e r e  &.? the 
stat~te .... - - . - . . 

Even though the petitioner submitted its com~.ercial bank 
statements as evidence thae it ha6 sufficient cash flow to pay the 
proffered wage, there is no evidence that they somehow show 
additiicnal funds beyond. those of the tax retilrns and financial 
statenents. Simply going on record without supporting documentary 
evidence is not sufficient for purposes of meeting the burden of 
proof in these proceedings. See Matter of Treasure ..-..-.u.--.va- Craft of 
Caiifornis, 14 I & N Dec. 190 (Reg. Cornn. 1972). 

In deternining the petitioner's ability to pay the proffered 
wage, The Service will exami~e the net inccme figure reflected on 
the petitioner's federal income tax return, without consicieration 
of depreciation or other expenses. Reliance on federal income 
tax returns as a basis for determining a petltionerrs ability to 
pay the proffered, wage is well-established by both Service and 
judicial precedent. Elacos Restaurant Corp, v. Sava, 632 F. Sup?. 
1049, 1351 (S.D.M.Y, 1986) (citing Tocqatapu Woodcraft Eawai~, 
Ltc. v. Feidnan, 536  F.2d 1305 (9'"ir. 1984) ) ; see a l s o  C ~ C  
Cha.nq v. Yhornburqh, 719 F.Sx?p. 532 ( M . D .  Tex. 1989); K . C . P .  Focd -. .- 

Co., Inc.  v. Sava, 6 2 3  F.Sirpp. 1080 (S.D.N.Y. 1985) ; -@&a v: 
Palner, 539 2-Supp. 647 - I i982), aff'd, 703 F.2d 571 (7'" 
Cir. 1983). 
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