
Ki.S. Department of .Bustice 

Immigration and Katuralizatioa Service 

425 Eyc~ ,Siireer N. V/, 

l!I.!Jfi, 3rd f,'locr 

Wfi.~/rii?gro~~, / i . ( l  20536 

I :  GAC U i  136 54092 Ol'lrcc: VERMONT SERVICE CENTER Date: 

IN RE: Petiiioncr: 
RcncEciary: 

Petition: rmmigritn: iPeti:ioil fix AIien Workcr as a Skilled Woi-kc. or Professional IJ:lrs.jar!t to i j  203(b)j3) oi'thc 
Irnmigrration anti Netionulity Act, 8 L.S.C. ! !53(b)(3) 

INS'FRbC'YIONS: 
This is rho dccrsior! in yrxr case. A!! documenis havc been returned to thc oflricc that originr:ily dccidcd yoiir c;isc. A R ~  
t:l:xhcr inquiry must be rnridc to thut or5cc. 

I t '  yorl bciicvc the iaw was inappropriately applicii or tho ani:lysis lrscd in reaching tile dccisior; was inconsistent with tllc 
infomalion gruvided or wrih prccedc~t decisio~s, yuir may iilc a mution to rcconsidcr. S L I C ~  a motion rnlist statc the reasons 

fi)~ rcconsiderarior, 2nd bc supported by any pc r t~~en t  precedent decisions. Any motion to rcconsidcr initst bc filed witilin 30 
days orthe dccis io~~ that thc moiion sceks to rccnnsitier. us rccl;uircb ur:dcr R C.F.R. 103.5(a)( !)(I). 

I fyo~i  kavc ncw or tndditioriai information that you wish ea have cons~dcrcd, you may fiic a motiorr to reopen. Such a motio:; 

must statc the new hc!s to be proved at thc reopened proceeding and be s~rppo;tcd by affidavrts or oihw tloc~imcntary 
cv:dcnce. Aay motion to reopen must be iiied within :!O drays of thc decision that thc motton seeks to reopen, except that 
C ~ni!ure " tr, Eic hcforc t h i s  period expircs may bc excused it: thc discrctlon of ~ h c  Scrvicc where it is dcmonsr~l;tec'; fhat t!;c delay 
wt i~  rcasonablc n;td bcyotid thc con:rol of the applicant or pcti!io:;cr. Id. 

A?y motion must bc filcri with t!?c office that originally dccidcci your case dong  with a fee of S i  10 as rcqilircd ilrldcr 8 C.T:.FQ. 
103.7. 

TOR THE ASSOCIA'l'E COMMISSIOYCR, 

A 
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DISCUSSION: The preference visa petition w a s  denied by the 
Director, Vermcnz Service Center, an6 is now before rhe Associa~e 
Cov.xi ss lone r  for Examinaticns on appeal. Tke a3peal will be 
dismissed. 

The petitio2er is a retali firx- It seeks to e ~ p l o y  t h e  
beneficl2ry permanently in t h e  United Sta tes  as a progranr-er 
analyst. As r e q ~ i r e d  by statute, the perition Is accom.par?,ied by 
a r  indivi6ual labor certification, the Applicaticn for Alien 
E~.gloyir.ent CertiFication (Form ETA '750) , &@proved by the 
Departrcent of Labor. 

Section 203 (b) ( 3 )  (A) (i) of the 1n:xigration and Xstionality Act 
(:he Ac,), 8 3.S.C. h ? i 5 3 ( $ )  (3) (A) (i), provides for the granting of 
preference ciassificaticn to q~alified iarigrants who are capable, 
at the time of petitioning f o r  classification under this 
paragraph, of perEorXing skilied labor (reqxirknq at ieast two 
years training or experience), not of a tenporary or seasonal 
nature,  fo r  which qualified workers are not available in the 
United States. 

A labor certificatio~ is ar, integral part of this petiticn, but 
the issaance of a labor certification does not mandate  he 
approval of the relating petition. To be eligible for approval, a 
benef ickary iril~sk have all tke trai2ing, educakion, and experience 
speckfied on the labor certification as of t he  petition's priority 
date, Matter of Winq's Tea House, 1 6  I & N Dec. 158 (Act. Req. 
C03.z. 1977). 

E l i g i b i l i l t y  rLr_ this matter turm 02 whether the petitioner has 
established that the beneficiary net the petitioner's 
qualifications for t h e  position as stated i n  the labor 
certification as of the petition's priority date, which is the 
date the request for labor certification was sccepted. for 
processilzg by any office within the ernpioyment sys ten  of che 
D e p a r t r e n t  of Labor. Matter cf Winq" Tea Hou@"e, 16 1 6, K Dec. 151; 
(Act. Reg. Corn. iS77). Eere, the petition's priority drite is 
November 13, 20CC. 

The Form ETA 750, in block 14, detailed the mir , i r r ?um educaticn, 
Eraicing, and experience to perform Ehe job. It specified a four 
(4) year  bachelor de~see with a m a j o r  in "CS;Ivl15;Science/B~sff and 

C - ~hree (3) years of experie~ce in the job offered. 

Co~nseli initially submitted insufficient evidence that the 
Sezeficiary net the regtlirements f o r  the positioa as stated ir= 
F o r m  ETA 75C. I n  a reqdest for evidence (herein RFE) of September 
20, 2001, t h e  d i r e c t o r  required an evalzation of education 
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refiectizzg formal e6ucation ozly, collegiate tralning as post- 
secondary or not, detaileci  explanation oE the materlai 
evaluated, and t k e  qualifications of the evaluator. 
In respor?se tc t he  RFE, the petitiorier subnitted the Evalzatior. 
Xepolr't dated October 13, 1997 fro?. Fooilr,daticrr o r  Internakional 
Services, IEC. and atrachxezts (PIS report) . The clisector noted 
That the applicable regchation requi res  initial evidence of a 
foreig? equivalent degree and that the Form ETA 750 did not 
provide r'cz experience in place or' t h e  r eq -~ i re2  degree. See 8 
C.F.R. 204*5(1)(3)(ii)(C)- The director determined that the 
petitioxr did not establish that rhe beneficiary met t h e  
qualifications f u r  the position 2s stated in block L4 of the  for^. 
ETA 750 and denied t h e  petiticn. 

Counsel s t a t e s  on ap~ezl, "The beneficiary ql~alifies under the 
petlcion Ks Purcv has the equivalent of Bachelor Degree and this 
satisEies 8 C . F . R .  204.5 (1) (9) (it) (c) . "  (Sic, but see 8 C.F.2. 
Z C 4  -5 (1) ( 3 )  (ii) (C) , supra,  and 8 C.F.K. 204.5 (1) ( 2 )  ) , 

Counsel's brief Interprets the  FiS report t o   he e f f e c t  that: 

... Tkis eval-xit ion on paragraph s i x  sza tes  that [the 
be-.eficiary] has t h e  equivaieni of a degree of 
elec-ironics e~gineering technology frorn a-7 accredited 
co~~xrzity college and as a res-cit 0: her educatior,al 
backgrourd, professional training, and err.ployment 
experiences an  educatdor~al backgracrd equivalent to a 
bachelors degree in computer science frcm the - - university (sic) in the United S z a t e s .  This is a 
degree as envisioned by the regulation. 

To determine whether a beneficiary is eligible for a third 
preference immigrant visa, t h e  Service must ascertain whether the 
alien is, in fact, qualified f o u  the c e r t i f i e d  job. The Service 
will not accept a degree equivalency or an  unrelated degree when 
a labor certification piainiy and expressly requires a candidate 
with a specific degree.  In evaluating the beneficiaryf s 
q u a l i f i c a t i o n s ,  t h e  Service mxst look to the job offer portion of 
the labor certification to determine the req-cired. qualifications 
for the gosi~io-. The Service may not ignore a Perm of the labor 
certifica",icr_, nor r.ay it impose additional sequkreaents. See 
Matter of Silver Dragon - . ~~ Chinese Restaura2~t, 19 1 & K Dee, 401, 
406 (Com~. .  6 )  - See also, Mandaqy v .  Srith, 695 -. . . -. . F.26 10$@, 
(D.C. C i r .  1983) ; K.R.K. hyine, Inc .  v, Landon, 659 F.26  iC06 
(9th C i r .  1983) ; S-iewar"tInr&:F?e6 Corr.rr.issary M+gsachusetts, 
Lnc. v.--Coox, .. 661 F.26 1 (1st Cir 1981). 

Cotznsel's brief rniscor,s:rues a Serv,ce r r .e~oran6.u~ of Dlarch 20, 
2005, Educa~ionzl~and Experience Requrre~enzs 591 Ei?,gioy~ent-Based 
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Secozd Preferexce --. . (ES-2) Inmqrants. As couxsei notes, iz 
involves a dlffsren~ regulation. The memorandun considers 
hypothetical. - czses abozt advanced degrees, but co~nsel paints to 
no published citation relating any of them to the instant 
petition. While 8 CFR 103.3 (c) provides that Service prececlent 
decisions a r e  binding on ail Service enployees in the 
adninistration of ehe Act, uxc*~b l i shed  decisions zre nct similarly 
binding. Precedent decisions r.r;st be designeted and publis5ed in 
bound voluxes or as interim decisiors. 8 C , F . R .  k03.9(a). 

Ccunsel gives no cltat ion, and zone supports, his proposit ior? 
that: 

It should be noted that the IService] tzkes the 
position that fron enpioynent two cases, equivalency 
and experience are adequate to satisfy  he degree 
requirement,. . I-L would not make cense (sic) to 2llow 
this f o r  an EB-2 case and deny it t h e  use on EB-3. 

- Lhe Service ~i?:~st look to the requiremen", sf the Forn ETA 750, 
The FIS reporx established that the  beneficiary had cnly an 
Associate degree and no bachelor or foreign equival@nt degree as - i of the priority date. ~nerefore,  he petitioner has not overcore 
this portion of the director's decision. 

The evaluation in the record used the rule E o  equzte three years 
of experience for one year cf education, but that equivalence 
applies to no--imrrigrznt K1B petitions, not to i m i g r a n t  
~etitions. The bezer'iciary was required tc have E; bachelor's 
degree on the  for^ ETA 750. The petitioner's actual i n i n i r i x m  
reqcirerr.ents coald have been clarified or changed before the Form 
ETA 750 was certified by the Department of Labor. Since that was 
not doze, the director's decision to deny the petition P ? J S ~  be 
af f irned. 

The burden of proof in these proceedings rets?s solely with the 
petitiozer. Section 291 of the Act, 8 U.S,C, 1361. The 
petitiozer has not met that bsrden. 

ORDEW: The appeal is disnissed. 


