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DTSCUSSIOH: m *  ins preference visa pctition was denied by t h e  
Director, California Service Center, The subseq-dent appeal was 
disrisseci. by t h e  Asscciate Comrissicraer for Exzminatl.cns. r-2 - -  e 
p.a-Lter 4 s  cow before the Associate C o ~ 2 . i s s i o n e r  on a Ection to 
reopen. Tke ~.otion will be r e j e c t e d ,  the previous dec is ions  of t h e  
director asld the Associate Corkr?.issioner will be affir~ed, and " t h e  - .. p2tktlcn wiii be denied. 

The petitio~er acpeared o~ t he  &?peal "trcugh coznseI;, who filed a 
Notice cf E z t s y  of Appearance a s  Attorney or Eeprese?tativc (G-28). 
8 C F 2  292,4 ( a )  , T'- + C  

L L A ~ L  appeal was b ~ s e d  on t h e  beneficiary" 
qualifkcetlons for the positi.02 offered acd was properly flied, 

Or, t h e  other h a ~ d ,  t h e  Instant motion FnvoLves e r - t k r e l y  different 
cousisei, a r c  t h e  petitioner did not execzre tk.i.s G-28, o ~ l y  t h e  

, . ,  
be~eficiary. Tke beneficiary has co sta~ding to initlate either 
4- LL.e L appea raxe  cf coarsel or the instant Eotion, 

8 C . F , R .  3 (1) i refers explicitly to rr-otiorrs i? terms of 
8 C,F,R. 103.5 and states: 

7 (2) i n  of af2-ected pi lr ty-  purposes oE - Lhis 
sectlc~~ and sections iC3.4 and :33,5 of this part, 
affected party mans the persor; or e r t i t y  with l e g a l  
standing in a proceeding. It does nc t  i:lcll;de the 
beneficiary cf- a visa petition, 

Since only ax a f fec ted  p z r t y  nay mailztain zn appeal or motion, the 
beneficiary" sc~sc  be rejected. 

8 C.F,R. 1 0 3 , 3 i a )  (2) (v) further states: 

- improperly f i i e d  sppeal---(A) .. Appeal f i l e d  by person or 
entity not e n t i t l e d  to f i L e  it-- (1) Rejection ~ J i t h o u t  
r e f u n d  of f~iling fee- :In appeal filed by 2 person  o r  . . e n t i t y  n o t  ectitled to f i l e  ~t nust be rejected as 
izproperly filed. In such a case, any fiiiag fee  t he  
Service has accepted will not be refunded. 

Ccunsel  cas,not represent t h e  be~eficiary because the beneficiarv 
hcis no s tazc i ing  as a party to file t h e  rnction or exccute t he  G-28 
for an appearance, 

8 C . F . 9 -  103.3 (a) (2) (v) (A) expiicitiy provides, 

2 Ji.pea..l by attorney or representative xitizo~it proper 
., . 

F o r ~ i f  G-28 (i) Gene~ai . If i.,n ap;3ea~ 1s files by ar? 
a t i o r n e y  or representative withost a praperly execrited 
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L' Nctice of E n t r y  OL Appearance as Attorney cr 
Represeztative (Form G-28) entirling t h a t  person to file 
+- L L , ~  s, a;3pea.L, t h e  appeal is ccnsidered izprcperi  y f i.1 ed. 

c - .  

In s ~ c h  a case, any fl~ang fee t h e  Service has  accepted 
 ill n s t  be refunded reg~raiess of t h e  a c t i o n  taken.  

The instazt ~ . s t i c ~ ~  has nct beec filed by t h e  petitiocer o r  By any 
e~tity wi"; liegal. staxding, Therefore ,  t h e  instant rr.otion rrLust be 
- re jec ted ,  

ORDER: The ~otion to reopen i s  rejec:ed, and h e  p,revions 
decisions of  t h e  director and t h e  Associate C o r n ~ ~ l s s i o n e r  
a r e  affirmed, The petition is denied, 


