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F I I ~ :  WAC 02 040 56640 Ctfiice: CALIFORNIA SERVICE CENTER Datc: 

I N  RE:  Pctitioncr: 
Hcnelicr&ry: 

Pctit~on: Irnni~gran! fcirtion fo&Aircn Workcr as a Skii'led Worker or Profcssionaj P , l r~uant  to fj 203(bj(3) o f  the 
I~mrgrat ion md Nat;onellty Act. 8 L.S.C. 1153(b)(3) 

IXS'FRUCI'IOSS: 
This is thc decision in your casc. Al l  docirrncnts have becn reiumcd to t he  office that or1g:naIiy dccidcd your cesc. Any 
fi~rtlicr inquiry must be msde ;o that office. 

If you beiicvc the law was inappropriately applied or thc analysis used in reaching the decision wzs inconsistent with thc 

i j ~ f o ~ a i i o n  proviacd or with prcccdent dccisians, you may filc a motion to reconsider. Slich a motion must statc thc rcasons 
for reconsiderat~on and be supported by any pertinent p~eccdent decisions. Any motion to reconsider rnust bc filed within 30 
days of the decision that the motion seeits to reconsidcr, as rcquircd under 8 C.F.R. I03.5(a)(i )(i). 

If yo:! huvc new or additio~ai infomatian that you wish to hsve considc:cd, you may 'fiic a motion to reopen. Such a rno:lon 
rnust state ti?c new Pacts to bc proved at the reopcned proceeding and hc supported by affidavits or other documcntzy 
evidence. Any motion to reopen must be filed within 30 days of the dcciszon that the rnotlon sceks to reopen, except thst 
t8iiu;e to file before this period expires may be excused in the discreiion of the Service where it is demonstrated that the dclay 
was ~ensonitble and beyond the controI of the applicint or petitioner. id. 

Any notion must bc fiicd with the office that originally dccided your casc along wlth a fce of $1 I0 as required under f! C.F.R. 
t 03.7. 

FOR TI IE ASSOCIATE COMMLSSIQNBR, 
FXAMIWTIONS 
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DISCUSSION: m -b, preference visa petition was denied by the 
Director, C a l i f c r ~ l i a  Service Ces tc r ,  2nd is pow before the 
Assacfate Cc~n.Lssioner for Exa~.inaticns on zppeai. The appeal wlil 
be disnissed, 

The petitioner is an a7dto collision repair an6 restoratior firs, 
1% seeks tc eEpioy the beneficiary perma~ently in the united States 
as an azto body shcp manager, As reqcired by statute, the petition 
is accorrLpanj..ed by an individcal iabor certificaticn approved by the 
Department of Labor, 

Section 203 (b) ( 3 )  (A)  ( k j  of the brrmLic;ration and Nationality Act (the 
A c t ) ,  8 U S  C 1153 (b) (3) (A) (i) , provides for the granting of 
preference classificatior, to qi la i i f ied im?.lgrar?_ts whs are capable,  
at the ciae of petiticning for cizssificatian under this paraqraph, 

perforzing skilled labor (reqciring at Least two years t r a i r ~ i n g  
or exper i .ence) ,  not of a tenporary or seasonai riatzre, ior which 
q - - - i i f i e d  cc workers are cot available in t h e  Unite6 States. 

8 C K  294-5 (g) (2) states in perticent par?: 

Ability of prospective employer to pay wage. 
pe t i - t i cn  filed by cr for an e,r.pioy~.eilt-based i~migrant 
which requires an offer of emphopen t  must be 
acccmpanied by evidence that the prospectr~ve Unlted 
States employer has the ability to pay t h e  proffered 
waGe. Tke pet i . rdoner  mlist demonstrate this ability at 
the tine the priority dzte is estahiishec and continuing 
u n t i l  the benef lciary oSt2in.s iawf~i perKanent 
residence. Evicience or'  his abiiii ,y shall bc cithcr in 
I - .  ,,,, -F a fo rx i  or' copies of annual reports, federa l   ax 
returns, or arjciiced financial statenents .... ~n 
apprcpriate cases, addl t i .onai  evi0ence, sxch as 
profi.L/loss statements ... be subxitked .... 

F :  uL- i g;b: L A lity in this x a t t e r  hinges on the petitioner's abi.iity t c :  
pay t h e  wage offered as or' the peti.tionts priority date, which is 
the t h e  request for labor ce.-."' L L~flcation ' was accepted for 
processing by a r ~ y  office within the e~.ploy;r.ent systex of the 
Depar"Lmer,"tf LzSor, Matter of Wing" T T ~  - . -- amuse, . - - -- - 16 1 & N Dec, 158 
(Act. Reg, Corm., i977). Here, t h e  petition's priority date is 
April 24, 23S1, The beneficiaryPs salary as stared on the labor 
certlficatioc is $24,92 per hour cr. $51,457.60 per year. 

Ccunsel  l r l i t i a l i v  submitted insufficient evidence of the 
petitioner's abiiity to pay the prof f5red  walje as of tize p r i o r i t y  
date and c o n t j . n ~ i c g  until t k c  benef ic:ary c b t a i n s  1 awful  permanent 
residence. 02 Februa ry  26, 2062, the dlreclLor reguested cornpletc 
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federal tax returns, especially for 1999, and q~arterly wage 
reporzs  for 2031 to establish the a b i l i t y  tc pay the p r o f f e r e d  
wage. 

Couasei prcvlded, 2s requested, the con-plete  1999 Forn 104C G . S ,  - ~ ~ ~ d i v i d u a i  Incoxe Tax E(eturr_ of t h e  pe t i t i o r_e r J  s owner, herein the 
awner, Scheduie C r e f L e c t e d  the petitioner's net Loss of 
($106,482) , 

The dlsector determined that the evidefice did ~ o t  establish ~ h z t  
the pctitio~er ;?ad the ability tc pay the proffered wage and denied 
L - . .  . 
 fie pctzL~on a c c o r d i n g l y ,  

On appeal, cci~nsel calls atteeIlticn ts gross sales of $216,988, 
a p p a r e ~ t l l y ,  in 23CS, Further for 203'3, cowisel. o f f e r s ,  a s  !Zxh'b4' .-- L L- 

9, the p e t i i i o r ; e r r s  Form 1040 C,S. I~dividiial Ixcome Tax R e t u r r _ ,  
j.acludir,g Sched-cle C, profit or Loss z r o ~ :  F\uskrless. The l a t t e r  
omits, however, the Sta tement  r e f e r e x e d  i n  P a r t  V of Scher;sle C, 
I n  any e v e n t ,  ZxhiSlt E showed a profit in 200C of $579, less than 
the proffered wage. 

Pertinent to 2Z01, coilrisel s~brr!its Exhibit C, an extracr, t i t l e d  
" [The owner'sj Ir,cor?.e Statement f o r  t h e  Period Ended October J I ,  
2001," (Exhi .bi t  C). Exhibit C claims t o t a l  revenue cf 5408,396,01 
am3 operatirig i n c o r e  of S 9 4 , 1 2 9 . 6 3 .  Alone arconq the s l ;b~ . i s s ions ,  
Exhibit C possesses  he v i r t - d e  cf r e l a t i n g  20 the pricrity date af 
the petiticn, April 24, 2031, 

Cuur l s e i  coztends that,  the petitioner nay rely on seco~dary 
evicieace, such- 2s the profit and loss st~ternep-t;s in Exhibit B and 
C, kc prove the ability to pay, The t e x t  or' 8 CFZ 2C4,5 (g )  j2), 
supra, explicitly nar,dates that proof  shell be i n  the  for^. oL 
anRxal reportsp federal tax r e tu r f i s ,  or audited finarci.al 
doc :me~ts .  Exhibi t ;  B omits parts of Schedi.de C and other elements 
of the 2000 t a x  return, and it does no t  r e l a t e  to  he p r i o r i t y  date 
cf the petition, Ex;h.i.bit C is an i lnau6itea profit and isss 
s't-tement of 2901, 

- .  Ccuasei rnled the appeal on J m e  2, 2002.  The record does not 
denonstrate the unavai . labi l i . ty of the prinary evidence tc satisfy 
the r e q ~ i r e d  proof of t h e  ability t o  pay t h e  p ro f f e r ed  wage, 

- ,  naxel.y, tke c o ~ . ~ l e t e  2SOC f ede ra l  r,ax retiir~ showing a profit and 
the 2001 annulal r e p o r t ,  audited financial c?ocl~verits, and federal 
- Lzx r e  The zbsence or u r m v a i i a b i l i t y  of  r equ i r e6  evbdencc 
creates a presl.zTption of ineligibility, 

8 CF& iC3.2 (b) s ~ a t e s  in pertinent p a r t ,  

2 Submitting secondary e v ~ d e n c c  arid affidavits - (ij 
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Gene.ral. ?he non-existence or other unavailability of 
r e q u i r e 6  evidence creates a presur .p t ion of - 4= ineligibiiity. . L . ~  a req~ired documezt ... does nct exist 
or camot be obtained, an applicant or petitioner mxst 
denons t r a t e  this and s u b n i t  secondary evidence, ... . 

Coz~seiBs other co~tentic~s are noa: in view of the ineligibility 
s t e v n i n g  from the absence of prescribed evidence of the 2 b i . l i t y  to 
pay the prof fe red  wage or, the priority date, April 24, 2231, alrd 
contin-2icg to the present, Konetheiess, ccxnsel's arguments beyomi 
* - ~ n e  prescribed evidence merit attention. 

Crie coptention assilmcs that any net ir?_cc_r.e proves the ability to 
pay, I n  fact, it must equal or exceed the proffered wagc at the 
priority date of the petitio? and continuing until the beneficiary 
obta.i.ns iawful pe.rnanent residence. 8 CFR 204.5(9) ( 2 ) .  

Cou~sei claims that the petikioner's four ( 4 )  year:; of successfxl 
bi1siness operations warraxt the approval of the pc +: 2 2  

,A L L O ~ .  In 
fact, 1399 involved a ioss of (SlC6,482) ard  2000 a profit of 
$5'79, less ~ h a r !  the proffered wage, 'There is no h i s t o r y  or' mar,y 
p r o t i t a a b l e  years interrupted by exceptions1 c:ircurastznccs in a 
particular or_e, See  Matter of Sonegawa, 12 I. 612 (3eg.  COTXI, 
1967) . & f a t t e r  of Soneqawa r e l a t e s  to petitions filed B~riny 
uxharacteristicaliy unpr~fitable or diff5cu.l.t years b ~ t  o n l y  
within a framework of profitabLe or successful years. 

Cuur>sel speculates that the be~eficiary may neil genersbe a larger 
prof ir through supervisior; and coordiriation to ensme efficiency, 
The petitioner has not provided any standard cr criterio~: lor the 
evai:jaticxl of szck earnings. For cxaRpie, the petitictner has  st 
dernons trateed tlr1a.t the 6enef iciary will replace less productive 
workers, or has a repilta-tion that wotild increase the nunber of 
c u s t c ~ ~ e ' - r s .  The assertio~s cf coilnsel. do not cnnstiiute evidence, 
P a t t e r  of OSaiqbena, .- -. . - 19 1 & N Dec, 533, 534 (BIA 1988); Matter cf 
Raairez-Sarchez, 17 1 & N Dec, 503, 506 (BIA 1980), 

Accordingly, after a review of the Tederal tax retur~s, all of the 
subaissio~s, and the brief, it is concluded that the petitio2er has 
not established that it had sufficient available f~nas to pay the 

r salary offered as oh the priority date cf the petition and 
c o n t i ~ - - c i n q  to present, 

The bzrden of proof in these proceedings rests solely with t h e  
petitioner, Section 291 of the Act, 13 U.S.C. 1 3 6 1 ,  The pe.k:itior,er 
has  rlo t; net t h z t  burden. 

OrnER:  T7 ,ne appeal is dismissed, 


