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INSTRI JCTHONS: 
This is the decision in your case. 1411 documents have been renrrned to rhe office that originally decided your case. 
Any furchip. inquiry must be made lo thai oflice. 

If yofi believe the Law was mappropriately applied oar &te analys~s used in reaching the decision was inconsistent with 
the information providcd or with precedent decisions, you may iiie a motion lo reconsidea. Such a motion must state 
the reasons for rrconsidesaeion and bt: supported by any perlinefit precedent decisions. Any mo~ion to reconsider mnst 
be AIed wifnin 30 days of thc decision that the motion seeks to reconsider. as required under 8 C.F.R. 103 5(a)(lj(i). 

I f  you have new or additional Information fhat you wish to have considcred, you may file a mntinll to reopen. Such ra 
motion rsi~ist stale the new facts to be proved at the reopened proceeding and be supported by aididavris or other 
documentary evidence. Any motion to reopen must be filed withm 31) days of the decision ahat the motion seeks to 
reopen. except &at ijriure to lilt before this period expires may be excuscd in tXc discretion of the Service where i r  IS 
demonstrated that th t  delay was rcasonablt. and beyond the control of the applicant or petitioner. Ed. 

Any motion must be filed with h e  afiice that originaI!y decided your caie along with a k c  of $11 10 as required under 
8 C.F.K. 103 7 

FOR TfIE ASSOCIATE COMMISSIONER. 
EXAMINATIONS 

Administrative Appeair Off!cr i/ i/ 



DISCUSSION: P- *he preference visa petition was denied by t h e  
2; ,_.. rec+ . ,or, Nebraskz Service Center, and is riow befcre "ihe Associate 
Conxisskoner for Exaninat ions o r  appeal. rp- e appeal will be 
d.i.srr.issed - 
F ihe petitioner is a structxral engineerin9 flrrLT.,. It seeks to 
ernploy the beneficiary perrr-anently in the United States as a 
structural drafter, As required by statute, the petiticri is 
accompanied by a2 individual labor cer-tification, t he  Application - 
for Alien E l n p l o y ~ e n " t ~ e t i f i c a c i o n  (rorm ETA 750), approved by i h e  
Eepartxent of Labor. 

Section 2 0 3  (b) ( 3 )  (A) (i) of t h e  Znn.igratio2 and Natlonablty A c t  ( t h e  
AcL), 8 U,S .C, 1153 (b) ( 3 )  (A)  (ij , provides for .the granti~g. of 
preference classificatiur? to qcalified irr~~irjrants who are capable, 
at the time of petitioning Tor classifica~ian under t h i s  paragraph, 
of performing skilled labor (rec;:,-tiril?g at least two years  t r z i n i n g  
or e x ~ e r i e n c e ) ,  n o t  of a te~gorary o r  seasonal ~ature, for which 
qualified workers are n o ~  available in the U~j . "Lec !  Statess. 

8 C . F . R ,  2 0 4 . 5 i g )  (2) stztcs in pertinent part: 

Fbility o.f prospect ive  emp2oyer to pay wage. ~ I Y  
petition fiied by or fsr an evployment-based lm-igrant 
which r e q u i r e s  sn o f f e r  of enl:3ioy_nLent must be - -  
acco r~~pan ied  by evidence that the prospect ive  sriited 
S t a t e s  enployer has  t h e  ability to pay t h e  proffered 
wage. r-. il,e -h petitioner r;csL denonstrate this ~b.i.l.j.ty at 
t h e  t h e  the  p r i o r i t y  date  Is estaSlished acd conticuing 
iintil the bezlcficiary ob ta i c s  l a w f i r i  permanenr 
residezlce. Evidcncc of this zbility shsll. be either in 
t h e  for?. of copies of annual r epo r t s ,  federal tax 

, - r e t c r n s ,  or a~dited financial statenents, 

1 - hligibility in this matter hinges on t h e  petitioner's a b i l i t y  to 
pay the wage oi'fercd as of the petiticn" priority date, which is 
t he  da t e  the request for labor certification wss acceptcd for 
processinq by any office within t h e  erriplop.ent systea of  tile 
Department of Z2abor.. Matlter of Winq% Ye2 Eouse, 16 I & N Dec, I58 
(Act, Reg*  cox^., 1977). Mere, t he  p e t i t i o l l V s  p r i o r i t y  da te  is ' 

Novehe r  9, 1994. The b e r , e f i c i a r y T s  saiary as stated on the labcr 
certification is $17.95 per hour cr $37 ,335  per yesr. 

C o i ~ n s e l  i n i t i a l l y  submitted insufficient evidence of the 
petitioner's a b l . l i t y  tc: pay the proffered wage as cf t:rle priori-ly 
date arb continxinq to the present. Tra  a reqlilest for evkdence 
(he re in  RFE)  o f  January 4, 20C2, the director reqaired addltionai 
evl.der:ce of ti12 pft'.t';oner\; ; ab i l i ty  to ppay t h e  proffered waqe as 
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of the stated priority date and contintlinr; to present. 

d 

Coznsel s~br. . i . tzed copies of the petitioner's 1939 and 2033 m r m  
1120s U.S. Incorr,e 'Tax Return for ar, S corpora ti.^^, the c ~ ; i ~ ~ d i t n d ~  
personal finaccial statenent dated Septcrber 18, 20CL of a 
corporate sIzr7rehoLder, and a le t te r :  f ron e petitioner" 
accountant, 

The federal tax return for 1999 reflecked, gross receipts of 
$65,460, gross profit of $65,460, ccmL,ensatiori of officers of 
$34,802, salaries and wages of $5.6,106, and an ordinary (loss) of 
jS8,188), The accountant's le'Lter stateci, "... I . t  is t h e  customary . - . ,  

prac.tkce for an ownerlsharehclder to invest perscnal capital ~ n c o  
their business during slow or down periods," 

r 1 Ike direckor determined "iat the evicience di5 not establish that 
t h e  petitiocer had the ability to pay t:he proffered wage and denied 
the petition, 

. . On appeal, co:lnsel sub?-acs a brief and s t a t e s ,  

..., As an S corporation, syecifi.cr?lly for tax ~ I I Y . P O : ; ~ S ~  

tke  federal goverrlrnent has beer) t:restifig the Petitioner 
and its shareholders as one entity. This t r ea tv -en t  
shor;ld extend to applicati-ons s u b n i t t e d  f o r  inmigra t ion  
bmef its, The corporation- and the owtaer, as a 
shareholder, mdst be treated as a sir?gl.e entity, 
Therefore, both the corcpanyq s assets and the owper' s 
a s s e t s  mast be taken into account ..., 

Counsel does not s t a t e  the authority fcr  this propositicn. 
Contrary to counsel's pri.mary assertion, the Service msy not 
"pierce the corporate veii" and iook to the assets of the 
corporacicn' s owner to satisfy the corporation' s ability to pay - the proffered wsge, ~t is an elementary r7>le that a corporation 
is a separate and ci is t inct  legal e~tity from ti-c owners and 
shareholders. See Matter of - M, 8 I & N D e c .  24 (BIA 1958), 
M a t t e r  - cf Aphrod i t e  I~vestmenrs, Li ,d , ,  17 L & N Bcc, 530 (Con=. 
19€?0), and Matter of Tessei, 17 1 & N Dec. 631 (Act, Assoc. Ccnrn, 
1 9 8 ~ ) .  Gcnsequentiy, assets of its shareholders or of o t h e r  
enterpri.ses or ccrporations cannot be cozzsidered in determining 
L i b e  p e t i . t j  on inq  corporationP s ability to pay the proffered wage, 

A careful cofisideratkon oC the  tax returns discloses .tha2: 'ihe 
G ,  petitioner has no t  established I S  ability -20 pay " c h e  proff2red 

. . +  wage at the pricrity date an& continuing 2neLi.L the beneficiary 
obtains lawful permanent residence, The petitioner has not 
cvercome the director" decision, 
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The burden of proof in i h ~ s e  procecdirigs rests s o l e l y  w i ~ h  t h e  
petitioner, S e c t i c n  291 of the Act, 8 1 J . S . C .  1361. The petitiocer 
has ~ o t  rr.erl that bxrden. 

ORDER: The appeal is dis~~isse~. 


