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ENSTRUCTIOh S :  
Tki~s is the decision in your case. All documents have been returned to the GI-fke that originally dec~ded your case. 
Any further inquiry must be made to &at aftice. 

If  yaia bellcve rhc law was inappropriately applied or the analysis used in rcsching the decision was inconsiszent with 
the information provided or wrth precedent decisions. you may fife s rnorion to reconsider. Such a motion must state 
the reasons ior reconsideration and be supported by any pertincar precedent decisions. Any motion to reconsider must 
be filed within 30 days of the decision &ar the motion sccks to rcconsidcr, as  required under 8 C.F.R. I03.5(a)(l}(i). 

IF you have new or  additional information zhat you wish to have considered, you may file a motion to reopen. Srich a 
moeion must stare eke new facts to be proved at the reopened proceeding and be scpported by athdavits or other 
documentary evidence. Any motion to reopen must be flied within 30 days of the decis~on that the motion seeks to 

reopen, except that failure to Frle before this period expires may be excused in the discretion oE the Service where it is 
demonstrated &at the delay was reasonable and beyond the control oP the applicant or petitioner. 16. 

Any motion must he flied w ~ t h  the office thst originally decided your case along witlr a k e  of $110 as required under 
8 C.I'.K. 103 7 .  

FOR "I'IIE; ASSOCYA'TE COMMISSIONER, 
EXAMINATIONS 

, 

Administrative Appeals Office k4 
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DISCUSSION: lii' Lne preference visa petition was eenied by t k e  
Director, Cal.!Lfornia Service Center, and is n o w  before tlrc - Associate Cor;lr,issioner for rxaminations on appeal. The appeal will. 
be di~~issed, 

The petiti~~er is a Spani.sh language r-iewspaper. It seeks to exploy 
L t h e  be~eflciary pernanently in t he  United Stztes as s news writer. 
As req~~krcb by statute, the petition is accmpanied by an . . ,  ~ n c n v i d c a l  iabcr certif icatisn, t h e  A p p l i c a t i o ~ ~  f o r  - e ~ ~ p l o y ~ e n t  Certification (Form ETA 750) , apprcvcd by the !>epartm@nt 
of Labor, 

. . 
Sectioc 263 jb) ( 3 )  (A)  (i.) of the I~~.ii.i.;ratio~ and Nationality Acis (:-*he 
Act), 8 5 . S  .C. 1 ( )  ( 3  A )  ( i  provides for the graatirig of 
prefere3ce classificati.o~ tc qalified lin~~igrants who are capable, 
at the tire of petitioning for classification cnder this paragrap?, 
of merE9rm.i-9. skilled labcr (reqiring at least two years t r a i n l . n g  
or experiecce), not of a tenporary or seasoslsl na txre ,  for which 
quaLified workers are not available in the United States, 

The pri~,ary issue is whether the petitioner has established ?ha? 
L 7 Lne benefi.ci.ary met the petitior_er7s q.dal-;.ficati.ons for the 
positi~n as stated i n  the lzbor cert ifkcc. , t icn as of .tile petiticn's 

?- priority date, ~ h e  pricrity date is the date the request tor lzbor 
certification was accepted for processi~g by any office withic the 
enployment systm of the Department of Labor, Matter of Winq's Tea 
Eoxse, 16 I E, N Dec. 158 (Act, RGG. CCZX.. i977), -7 kcre, the 
petition" priority date is January 14, 1998, 

A labor certkficatior!. Is an integral part of this petitio~, bue the 
issuance of a labor certifkca~lan does not mandate the approval of 
.i. .  he re.?iating petition. To be eligible for approval, a bcrer ' iciary 

. , nxst have all the rralning, eciucatio~, arid experience specified on 
L '  he iabor certificati~n as of the petition's priority dzte. Matter 
of Win5's -- Tea Bouse, supra .  

Fern Er?A 350, block 14, detailed the iriinirr:~~ cdl;cat.ion, trainilrg, 
arlc experience to perform the job, It specified f c u r  (4) years 
of experience in the job offered, 

On March 12, 2CC2 in Forrn 2-797, the d i r e c t u r  requested evidence of- -- P..  . ~ n e  be~erlc~ary" prior experience on enpioyers' letterhead, the 
verifier? s~xme and 1 and a statement of .the her,eficiaryTs 
title, ddties, ar_d dates w i t h  ~ O E ~ S  worked pcr week at the 
empicpent, 

The petitioner respozded with the beneficiary's own declaration of 
Noveaber 9, 23S2, ciziminc; over f o ~ r  (4) years cf ex2erience. The 
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director determined that the petitioner did not establish that t h e  
benezicizry net the q-iiai.ifLcations f o r  the posi t ior ,  as stated in 
- ihe labor certification a ~ d  denied the petition. 

Om appezi, coi:r\sel s t a ~ e s  that t he  b e n e f i c i z r y  made further efforts 
to contact former superi.ors and offers exhibit GI which consists of 
folir (4) letters, One (1) l e t t e r  of exhibit G on apgezl testifies 
t9 orie (I) year of work with Lhe specifics required by t h e  1-797. 
r-,? l r ie  other t h r e e  (3) s.jbxissions are not under c s t h ,  do not set 
f o r t h  k ~ u r s  of work, and do ~ o t  evidence f~:!i-the er;;.:plop.cnt for 
four (4 years, They have little evidenL.~ary vaL::e as 
d~c~&~czztatlon. 8 C, E.R. 204.5 ( g )  (1) . 
Sir?.piy p i n g  on reccrd with~ut suppcrting docxme;.,tary evidence is 
r ~ c k  sufficient for 3z;rpo~es of n~ci-ing the bi~rden of proof in rhese 
proceedings, See X a t t e r  cf Treasure - - ~  ." ..- -- C r s ; f t  of CaiFforniz, 14 :[ & N 
Uec. i90 (Reg. Corn,~:~, 1972) , 

Keg:lzti~ns in 8 C , F , i ? .  LC3-2 (b) prescribe: 

Evidence and processing - (1) General. An applicant or 
petiti3ner x x s t e s t a b l i s k -  eligibility fsr a rec/'tle,sted 
lm~.igration benefit. Ar? appiicztion or petition form 
must be completed as applicable an6 filed with any 
initial evidence required b y  regulation or by the 
i~str~ction on the form. Aary e v i d e ~ c e  subn;itted is 

t .  co~l.sidered part cf t h e  .relatir,y appl~cs,-,ian o r  
, . ,  pet .~ .c ior i ,  

(2) Szrbmitt ing- secondary evidence and af-fidavi ts - (i) 
Gcncral .  The non-existerce or other unavallabilit y of 
reqzired - evidence creates EL p r e s u ~ . p t i o n  cf 
ineligibliity, I f  a required docunent  ... does not exist 
3r cannot  be obtained, an applicant o r  pe"i.kiozler n ~ s t  
dep-onstr~te t h i s  and submit secondary evidence, ... 
perti~ent tc the facts at issue. If secondnry evidence 
ziso does not exist or cannot be obtained, t h e  
applicant or petitioner rnl~st demozstrate the 
ucavailability of both the required document and 
relevant secondary evidence, and submit " t w o  o r  pore 
affidavits, sworn to or affirmed by persons who are not 
parties to t h e  petition w h ~  hzve d i r e c t  personal 
kcowledge of ?he eveslt and circumst:ances. Secondary 
evide~ce n ~ s t  overcome the unavailabiliry of prilnary 
evi.uerice, and affidavits x z s t  ovezcom;lf. ihe 
unavaiiability of bo th  pri~.ary and secondary e v i d e ~ c e ,  

After carehi considerstion of the evidence, rhe petitioner has no; 
established that the beceficiary had cke r equ i s i t e  experie~ce. 
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F !.he burden of prcof in these proceedings rests  soiel~y with tie 
petitiorer. Secti .on 291 of t h e  Acs, 8 U.S.C,  1361, The petitioner 
has noE =et that burden, 


