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This is rhe decision in your case. All docamenis have been returned to die otfice that cpriginaily decided your case 
Any tlarthzr Inqi~ihy mast be macic to that office. 
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DISCUSSION: The i t  visa petition was defiied b y  t i re 
Director, Vermon"iervice Center ,  revkcwed 02 .the benef 3. c i . a ry9  
metion to reopen, agair, dcnied, a r d  i s  now be f s r e  t h e  Assoc ia t e  

T i > '  Cor;.i.issio?-er for Examinations on appeal, ~ n e  appea l  will be 
rejccteci.  

The petitio2er, a restaurant. firm, filed an 1-140 petition, through - counsel on dan:lai.y 25, 2COI, to e~~ploy the beneficiary as a cook ,  
As r e q u i r e &  b y  statute, t h e  petition was accompanied by an 
Sndividual .l.abor ce r t i f i c a t l . on ,  t h e  Application tsr Alien 
Ernpiopen< Certification ( f o r r ~ ,  ETA 75C) , sppraved b y  the .2eparts;,e?lt 
of Labor, 

m ~ h c  d i r e c t o r  denied the  ix,r~~. igrant  v i s a  p e t i t i o n  on Decezber 7 ,  20Gi 
becafise the peti+i ,,oner did r!ot d e m o ~ s t r a t e  that it hat! the ability 
"L pay the prcr ' ferec  wage a t  the priority &ate cf the petition, 
- January 2, 1999. 

r-7- inereupon,  t h e  Senef i c i a . r y ,  through coznsei on Sanuary lC, 2CS2, 
subn i t t ed  t h e  ins tan. t  ~ o t i o n  co reopen. i t  a t t ached  
doc~irnents and a s t a t e m e n t  of L1.e p e t i t i o ~ e r ,  counsel adz..i.tted: 

- 
1. i represent [ t h e  beneficiary] i n  connection with the 
petitis9 filed by [ t h e  p e t i t i o n e r )  t o  c1assi . fy  h i m  as a 
benefiri.ary ilnder sect iori  204 (b) ( 3 )  o E  ::he IXA ... 
- -- wherefore, beneficiary respectfully submits that t3e 
petk'lioner had the ability to pay .the offered wage in 
the yezr cf t h e  petitisn am?, f u r t h e r ,  reqijests  that 
this petition be granted in all respects .... 

The d i r e c t o r  conciudei  that t h e  i n s t a n t  m . ~ t i o n  met r e q u i r e ~ ~ e n t s  of  
8 C, F-2. 103.5 f o r  the proper fi..l.i.rs*g of a motion, reopened the 
procc-edinqs, determined that t h e  grounds  of aesiai had rot beer: 
ovcrcore, a?a, on Marc:? 13, 2032, again, denied the petiticn. 

The d i r c c t o r  erred in coscli:ding that t h e  instarit rr,otion core-plied 
with 8 C . F , R .  103-5. Counsel adnits that t h e  bene f i c i a ry  f i l e d  i.t 
and seeKs relief, Only ai., affected pas typ  however, may file it, 

8 C.EZ.R.  1C3,3(s) (I) (kii) excludes t h e  berreficiary: 

( 2 )  -Meaning of affected p a r t y .  For purposes of th i s  
sectiorr and sections 133.4 a ~ d  103.5 of this p a r t ,  
d f e c t e d  party m a n s  the perscn or entity with Lcgal 
s t z i ~ d i n g  in a proceedlny. I: does not l ~ c l ~ ~ d e  the 
bc2eficiary of a visa petit-Lor!, 



Coznsek explicitiy named o n l y  the beneficiary as the appellant in 
L 7- 
L L L ~  appeal   for^. 1-2933) fiied April 12, 2032, The benefi.ciary is 
not ;2n affected party and i.s s p e c i f i c a l l y  excluded. 8 C . F . 2 ,  - 103, J ( a )  (I) (4ii) (B) , 

In par t i cu ic i r ,  only a persor, or entity er~itied to do so nay f i l e  
 for^ 1-2909 under 8 C F 2  103,3 (a) (2) (v) : 

Improperiy  f - i i I l  zppeal-(A) . Appeal f i i e d  by person or . , e n t i t y  not e n t i t l e d  to f j i e  LC-- ( I )  Rejection ~ ~ j t h o u t  
r e f u n d  sf f i l l f ig  fee. mA appeal filed by a perso-; or 

I entity nc-er?,-ked to file it TICS; b e  rejected as: 
im?roperly filed. ic sxch a case, m y  filing fee the 
Service has accepted will not be refunded. 

Co'.iinsel, also, subrrAtted a new Notice cf Entry or' Appei;rance of 
Atcor~ey or Represe-~?t~tive (Fo.rm G-28) both for the instant motion 
(dated Jazcary 8, 2002) and for the appeal. (dated April 9, 2232). 
Since the beneficiary, alone, signed t h e  Form G-28, they are not 
properly executed. Cc-cnsel has no authority to offer these 
docunents or to appar for the beneficiary, 

8 CFR 233.3 (a) (2) (v )  (A) explicitly provicies, 

( 2  Appeal by attorney or represents r i v e  wi tAout  Tropeu 
Form G - 2 8 - ( i j  General. If a n  appeal is filed D y  a r  
attorney or representative without a psoperiy executed 
Notice of Entry of Appearance as Attorney or 
Representative (Fara G-28) entitlinq that person to file 
the appeal, the appeal is considered improperly filed, 
In suck a case, any filing fee the Service has accepted 
wlll not be refunded regardless of the a c ~ i o n  taken. 

The beneficiary 2nd counsel r o p e r  filed a ~ . o t k o n  agd an 
appeal, as neither the petitioner nor a c y  entity with legal 
standing i n  the proceedings executed  hem. 

ConsequentLy, t h e  Associate Co~~issioner m ~ s t  reject the appezi. . - -  
N~tice w l ~ i  be provided tc "te petitioner and, as s, courtesy, to - 
co~csei named on Forn I-293B. 

ORDER: The appeal is rejected. 


