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DISCUSEION: The preference visa petition was denied by the
Director, Nebraska Service Center, and is now before The Associate
Commissioner for Examinations on zappeal. The appeal will be

dismissed,

The petiticner is a manufacturer and marketer of confectionary

candy. Tt seeks to employ the beneficiary perman entLy in the

United States as a director of design. As reguired by statute, the

petition is accompanied by an individual labor certification, the
e 0}

Application for Alien Employment Certification {(Form ETA 7b
approved by the Department of

Section 203 (k)Y (3) (M) {1} of the LmAlgratlo and Nationality Act (the

F=
Ac‘) 8§ U.S.C. 1153(b) (3) (A (1), provides for the granting of
preference classl Flcatio“ to quallfied immigrants who are capable,
at the time of petitioning for clagsification under this paragraph,
of pmr*O%WLn@ skilled labor (requiring at least two years training
or experience), not of a temporary or seasonal nature, Ifor which

QqaLiZLEG workers are not available in the United States.

Bligibiiity in this matter turns on whether the petitioner has
established that the beneficiary met the petitioner’s
gualifications feor the pesition as  stated in the  labor
certification as of the petition's priority date, which is the date
the regquest for labor certification was accepted for processing by
any office within the employment system of the Department of Labor.
Matiter of M’HQVS Tea House, 16 I & N Dec. 158 (Act. Reg. Comm.
1677, Here, the petiticn's priocrity date is September 6, 2000,

A labor certification is an integral part of this petition, hut the
issuance of a labor certificalion does nobl mandate he approval of
the relating petition. To be eligibie for anIOVai, a bheneficiary
must have all the fraining, education, and experience specified on
the labor certification as of the petition’s priority cate. Matter
of Wing's Tea House, 16 I & N Dec. 158 (Act. Reg. Comm., 1877).
Matter of Katigbak, 14 I & N Dec. 45 (Reg. Comm. 1871).

The Application for Alien Emplcoyment Certification (Forn ETA 750},
in block 14, ‘etailed the minimum education, t raining, and
experience to pe*_orﬁ the job. It specified a four-year bachelor

degree with a major in commercial or graphic arts and two years of
experlience in the Jjob offered or the related occupation of art
director.

The educetional evaluaticn from the Foundation for International
ervice (FIS) states:

3. In swmwmary, it is the judgment of [FIZ] that Anjani



on from hi
credit (

Aphyankar has the edquivalent of grada
school plus two years of universitywl 1

associate’s degres) in commercial art from an accredit ed
community c¢ollege in the United States and has, as a
result of her educational program and progressively nmore

ge
an

o

regponsible employment axperiences {3 YEATS of
experience = 1 year of university-level credit), an
educational background the equivalent of an individual
with a bachelor’s degree in commercial art from an
accredited college or university in the United States
The evaluaticn included the said transcript and diploma in
commercial art from Nirmala Niketan Polytechnic of Maharastra
State, India 1in the name of Anjani Lele, assunmed to be the
bheneficiary. The petitioner submitted employment verification
letters and her resume with Lhe Form ETA 730.
The director détermined that the assoclate degree of 1984 did not
meet the minimum requirement of a bachelor’s degree at the priority
date o©f the petition, as Tfo:r:*w ETA 750 specified. Since the
beneficéa*y could not be found to be qualified, the director denied

ne DSL tlomn.

n appeal, counsel argues that the benefici
(1

expearience, t%at each three (3) equal one university
credit, and that she, therefore, has the equivalent of a bachelor’s

degree and the two years of experience at the priority date.

To determine whether a beneficiary is eligible for & third
preference immigrant visa, the Service must ascertain whether the
alien 1s, in fact, qualified for the certified Job. The Service
will not accept a degree equivalency or an unrelated Qegrea whean

& labor certification plainly and expressly requlres a candidate
with & specific degree, In evaluating tfhe ref1c1a*y S
gqualifications, the Service must Ilook to the job offﬂr portion of
the labor certification to determine the reguired qualifications
for the position. The Service may not ignore a term of the labor
certification, nor may it inpose addi ti nal reduirements. See
Matter of Silver Dragon Chinese Restaurant, 12 I & N Dec. 401,
406 (Comm., 1986) . See also; Mandany V. Smith, 686 ©.2d 1008
(D.C. Cir. 1983); K.R.K. Irvine, Inc. v. Landon, 699 F.2d 1006
(8th Cix. 1983); Stewart Infra-Red Commissary of Massachusetts,
Ing. v. Coomey, 661 F.2d 1 (lst Cir 1981).

The evaluation in the record used the rule to squate three vea

of experience for cne year of education, buf that equivalence
applies to non-immigrant HILIB pet;tjo 15, net  to immigrant
petitions, The Form ETA 750 required the Deﬂef clary to have a
bachelor degree. The petiticner’s actual minimum reguirements



could have been clarifia @ or changed before the Form ETA 750 was
certified by the Depa riment of Labor. Since that was nof done,
the divector’s decisicn to deny the peltition must be affirmed.
Counssal, lastly, refars ithout publication data to a matter,
said to authorize the COFblRatLO of education and experience.
While 8 C.F.R, 103.3(c) provides that Service precedent decisions
are hinding on all Service enmployees in the ﬂdﬁlELSLrat on of the
Act, unpublished decisions are not sinilarly binding. Aliso,
precedent decisions must be designated as such and published In
bound volumes or as interim decisions. 8 C.F.R. 103.%9(a).

The petitioner has not established that the beneficiary had a
bachelor degree at the pricrity date. “heveLove, the petitioner
has not overcome this portion of the director’s decision.

The burden of proof In bese proceedings rests solely with the
petitioner, Section 29 of the Act, 8 U.3.C. 13&6l. The
petitioner has not met that burden.

ORDER: The appeal is dismissed.



