
liJ-S. Department of Justice 

Immigration m d  Naturalization Service 

OFFICE OF AD.WINISTRA T I E  A P P F L S  

File: - Ofi'ice: 'TEXAS SERVICE CENTER Date: 

IN RE. Petitioner: 
Beneficiary; 

Petition: lmmigranr Petition for AIien Worker as a Skilled Worker or Professionak h r w a n t  to 5 203(b)(3) of rIhe 
Immigration and NaeIclnaIify Act. 8 L1.S .C. B 153(b)(3) 

IN RRHAI,F OF PETITIONER. 

INSTRUCTIONS: 
This is h c  decisrclgl in your casc. All document.; have been renrrned to the office that origir,r,lly dccidcd your case 
Any further Inquiry muse be made t.0 that office. 

If yor: buiieve the Inw was inappropriafeiy applied or ~ h c  analysis used in reaching the decision was ~nconsisrent wkrh 
the intormation provided or  with precedenr decisions, you may file a motion to reconsider. Such a motion must stare 
the reasons for reconsideration and be supported by any pertinent precedent decisions. Any matian to reconsider must 
be %Bed within 30 days of &e decision ~har the motion seeks to reconsider. as required under 8 C.F.R. 103.5(a):)tl)j~) 

If yoir have new or addfrio~a6 inbanation that you wish to have considered, yon may file a motion to reopen. Such a 
motion must sate ehe new facts to be proved a5 the reopcncd proceeding and be suppareed by affidavits or other 
documentary evidence. Any motion to reopen must be frlcd within 30 days of the decision h a t  thc motion seeks to 
reopen, except h a t  failure to file before this period expires n a y  be excused sn h e  discretion of ff~e Service where it is 
dcrnonstrated that the delay was reasonable and beyond she coilfroI ot the applicant or petitioner. Id. 

Any motion mast be filed with the office ehar originally decided your case along with a fce of $1 10 as required under 
8 C.F.R. i03.7. 

FOR THE ASSOCIATE COMMISSEOXCII, 

obert P .  Wiemanra, Director 
Administrative Appeals Office I/ 



DTSCUSSI0H: The preference visa petition was denied by the 
Director, Nebraska Service Center, a ~ d  is now before the Associate 

m1 CnrxTissiones for Exa~~inatiocs on ~ppeal. ine appeal will be 
disrr.issec, 

r7- h e  peti.tilor,er is a r?.azufzct.jrer and marketer of confectionary 
candy, T + seeks to er.ploy the bezeficiary perr-aneztiy in the 

L 3 Vnlted States as a director of design, As required by statute, tae . ,... i pcti"Lior: is accom5anieci by an indivAdual labor ceririrlca'lior-, the 
, . 

AppLicatiori for Alien E~piop.ent Cer t i f i ca - , lon  (Form ETA 75O), 
approved by the Department of Labor, 

Section 233 (b) ( 3 )  (A) (ij 0 2  the Imigration and Nstior?aii-Ly Act (the 
i: Act) , 8 U . S  ,C. i153 (S) ( 3 )  (A) (i) , provides f o r  t he  granting oh 

preference classif lcation co qualified i~nigrants who are capable, 
at t h e  t im cf petitioning for classificaticn under this paragraph, . s 

of perforr.ing sicll lec iabor (zecjxir irg a t  l e a s t  t w o  yezrs traini~g 
c.r exnertence), riot of a t e ~ ~ p o r a r y  or seasorlal cature, for which 
ai;al ifi i , ed  workers are not availabie in the United States. 

L- ' E:~ , i . q ib i I i - iy  i?, ~ a . 1 ~  xatter tarns on whether the petitioner has 
established that the b e m f  iciary m e t  k. t n e  p e t i t i 9 m r r  s 
g-~alifications for the pcsition as state$. in tho i abor  
certification as of t 5 e  petition" priority dace, which is the date 
t ? ~ e  reqiest fcr l abo r  certlf ication was accepted fsr prccessinq by 
any off i .ce  within the emploperAt systen of the Dexartzent of Labor. 
Matter of Winq's Tea House, 16 1 & r\: Dec. 158 (Act. Reg. COPT?,* 
1977)- Ecre, the pet i t ic -2 ' s  priority date is Septerher 6, 2 C i C C .  

A lzbar c e r t i f i c a t i o n  i s  an i n t e g r a l  part of t h i s  petition, but the 
isscance of a Labor certificztion does not mandate the approvai of 
+ *  ~ n e  relating petition, r, LO be eligible f o r  approval, a b e n e f i c i a r y  

, + 

P . 5 s C  nave all t k e  training, educatio~, and experience specified GD 

the labor certificaticr, as of the ~etition's ~rioritv date. Fatter 
of . ; v n T s  K : - ~ ~  ~ e a  ~ c ~ s e ,  16 I 5 N 6ec. 158 (A&. ~ e &  ~cnrr..  1 9 7 7 ~  
Matteer  of Katigbak, 14 1 6: T\I; Cec. 45 (Reg. Comn. 1.971). 

The Applicatio~ for Alien ZrLpi.op.er?,t Certification (Forn: ETA 75G), 
in b l o c k  14, detailed the r.inirccm education, t r a i n i n g ,  and - experience to perfor?. t3e job. ~t specified a four-year bachelor 
degree with a major in corz . e rc i a l  or graphic arrs and two years of 
experiezce ir- the j o b  offered or the reiateci cccupatior, cf art 
director. 

e eci.;ica.tional e v a l u a t i c ~  f r o  the F o u ~ d a t l - s n  f0.r  Irzterna-llonal 
Service ( F I S )  states: 

+ . , 3, sn surrxary, I--, is the j u d q c e r t  of [FISj t h a t  An-jani 



i%?.yankar has the equivaier,t cf gra&~a t l . on  from high 
sc5ool p l u s  "two years  of GP- ivers i ty - l eve l  . g r e d i t ( ( a z  
associate3 &degree) in comv.ercizl art from 22 accredited 
co~m~nity colieqe ir the t 'ni ted States and has, as a 

7 .  

reszit of her ed~caticnal prcgram acd progressively nore 
- ressonsible e~.plop.enr experiences (3 years of 
experience = i year of university-level credit), a? 
educational backgrozzd the equivale~t of an l indiv?;d?~al  
wi~-m L L L  a b a c h e l o r B s  degree i n  co~~.ercial art f r o n  22 

accredited co l l ege  o r  university i n  the United States. 

The evalca~ion incl~ded the s a i d  transcript and dipioma in 
conn.ercial art fs-or. Wirsnala N l k e t a n  PolytechnFc: of Eaharastra 

&. State, Irdia ir ~ n e  n2y.e cf m j a n i  Leie, assur-ed to be the 
bezeficiary. The petitioner scbnitted ere-p1oy-r-ent veri.Eicatio2 
- L le~ters and her resune with the Form ETA 753. 

The director deternined that t h e  a s s c c i a t e  degree of  1984  did not 
meet thc P-lnimun requirement of a bachelcrFs degree at the priority 
date of the perition, as Form ETA 750 specified. Since the 
beneficiary co~ld not be focrac?. to be q:;ai.ifed, the directol-  cie~ied 
, . - ,ne petitioz. 

On appeal, cou~sel arques that the bene f i c i a ry  has 14 years of  
experience,  thateach three 3 )  equal one  ( 1  year of ~xiversity 
credit, acd that s3e, therefore, has the eqy~kvalent of a bacheior's 
degree a ~ ~ c  t h e  two years cf experience at t k e  priority date, 

To determi~e whether a beneficiary is z l d g i b r e  for a third 
preference l r z r iq ran t  visa, the Service m z s t  ascertain whether the 
a l ie r?  is, ir_ fact, qlslalifiea f c r  t h e  certified j o b .  The Serv ice  
w i l l  n o t  acce9 t  a degree eqzivalency or an cnrelated degree when 
a Labor certification plainly and expressly req~ires a candidate 
w i t h  a specific degree ,  In evaluating the beceficiary's 
quallfkcations, the Service ~ . u s t  i o o k  to the job offer portion of 
the labor certificatioz to deternine the required quaiifkcations 
for the position, The Service may not ignore a terr .  of the labor 
certificati.~~, nor ~ . s y  Lit impose edc?'+' _ , ~ o r a a l  reqi; irexer; ts ,  See 

Chinese Restaurant, 19 I & N Dec. 4 O I . ,  - 
Sce also, F ~ n d a n y  v. Smith, 696 F.2d 1638 - -- 

(3.C. C i r ,  1983); K Irvine, 1 v. Landon, 699 F,2d 1.906 
( 9 k h  Cir . 1933) ; sewart Infra-Red Com.issary sf Kassachiisetts, 

. 

Inc. v, -. . . Cac2e\i, 661 F,2d 1 (1st Cir 1901). 

The eval:rati..on ic the record  ~ s e d  the r u l e  to equa te  three years 
of  experience for cne year of education, b .u t  that eqslvalence 
appi i .es  to non-inn--igran-l HIE3 petitions pot  to i m i q r a n t  
pe:ltior?_s, The For?. ETA '150 req~ired the b e n e f i c i ~ r y  LO have a 

, - . . bacceior degree. The p e s .  tisner" ac tua l  nxnirnLzE ~eqsire~ents 
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could  have been clarified or c5anged before the Form ETA 753 was 
certified by the DepartEent 32 Labor .  Since that was not dcne, 
L  he director's decisicn to deny the petitior must h e  a f z i r z e d ,  

Cozzsel, l a s t l y ,  r e f e r s  wi+i.ouC L i A  p u 5 l i c a t l o r ,  data to a r a t t e r ,  
said to autiorize t h e  conbi~atlon of educa-lion arid experlerce, 
While 8 C . ? , 3 ,  103,3(c) provides that Service precedent decisions 
are b i n d i ~ x  cn a11 Service er-pioyees in the adaickstration of t he  

> - 
Act, ur,pcSi ished decisio~~s are not s i ~ . i L a r l y  b i n r i i ~ g .  Also, 
precedent decisions must be designated as such and published in 
boucd volznes c r  as interim cecisions. 8 C , F . R .  XC3.9(a). 

-. Lne cetitk~rep- has not established t h a t t h e  beneficiary had a 
bachelor degree at -the priority date, Therefore, the p e t i t i c > n e r  
has not avercore this portion of the directorfs decisi.cn, 

The burden of proof in these proceedings rests s o l e l y  with the 
Sectton 2 3 1  of the Act, 8 U,S.C. 1361. 7- petitioner. l'Pe 

peciticner has n o t  ~ . e t  t h a t  burden.  

m i)RDER : the appeal is disnissed. 


