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IN BEHALF OF PETITIONER: 

INS'TRUC'TIONS: 
'Fh3s is die decision in your case. All documents have been returned to the office &at origisraliy decided your case. 
Alzy lurther inquiry mzst be made to h e  office. 

If you berieve $he law was inappropriately applied os the anaiysis used in reaching the decision was inconsistent wi& 
the informa~iofi pravtded or with precedent dccisio~s. you may file a motion to reconsider. Slach a rnorion musz srait: 
&e reasons for reconsideration and be silpportcd by any pertinent precedent decisions. Any motion io reconsider must 
be tiled within 30 days u i  the decision &at eke motioil seeks to ;econsider. rts required under 8 C.F.R: I03,5(a)(I)(i). 

If you have ncw or additional znfoimation that you wish to have considered, you may file nrrlolion lo reope;]. Such a 
motion inush state the new facts TO be proved at the reopened-proceeding and be supported by affidavits or other 
documentary evidence. Any motion to reopen must be filed wid~in 30 days of the decision that tELc notion seeks to 
reopen, except &less failure to file before this period expires may be excused in iile d~scsetian of the Service whcrc it is 
dernonstrared rhat zhe delay was reasonable and beyonci &e control of the applicant or petitioner. Id. 

Any motion must bc filed with the ofijce thar originally decided your case along with ; fee of $1 10 as requireu under 
8 6: F.R. 103.7. 
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DISCUSSION: The prefe~e~ce v i s a  petition was denied by the 
7 ,  Di_rectoz, Vermont Service Center ,  ancl 1s nm before  t h e  Elssocf.a-Le 

Co~rr.Lssicner for Examinations 02 zp2eal. The appeal 
disxissed. 

The p e t i t i o 2 e r  is a software desisn azd deveiopnent  fir^., it seeks 
t o  e ~ . p l o y  the  beneficizry perma~ently i.n the TJriited States as 3 

software e ~ g i ~ e e r .  A s  r e q u i r e d  b y  statute, h e  petition i s  
acco~~;oar~ ied  by  ar i ~ d i v i c i u a l  i abc r  cer.tification approved by the 
Departrent of Labor. 

Sect ion 2C3(5) ( 3 )  (A) (ij of tne b ~ - ~ . i y s a t i o r a  acd Katiozzii:y Act ( t h e  
A c t ) ,  8 V,S,C. 1153 (S) ( 3 )  (A) (ij , provides for t;le granting of 
preference c l z s s i f l c a t i o n  t o  q u a l i f i e d  Ins..igrants who ?;re capable, 
2t the t im of petitic2ing for ctassificatlsn uzder this paragraph, 

, . , - . . oi.' p e r fo r ; r . l ~g  s k i i l e d  i abor  ( r eq i l~ r l r l g  a z  l e a s t  two years training 
or expe.-cience), not cf a te~;,.?orary or seasonal  n a m r e ,  f o r  which 
qTd L=l 1 .; -r - workers are  act available in t h e  United Stztes, 

8 C . F . R ,  2C4,5 (g) (2) states in perti2ent part: 

Ability c;k prospective emp1.cyer to pay wag?. Hrr. y 
peticio~ f i l e d  Sy o r  for an e!rLplopLer,t-based ~ n ~ . i q r a c t  
xhich requires an offer of e P e  must be 
accuxpanied by evidexe t h a t  the prospect ive  Uni<ed 
SzaCes er..ployex- has t h e  a b i l i t y  t o  pay "Le proffered 
waqe 'The peii t iorler rLt;st demonstrate th.i.s a b i i i c y  a t  
t h e  tk;:le the priority date is e s t a b i i s h e d  2nd co~t-~~i~g 
un-t i 1 , , e  bene f i c i a ry  ob ta ins  lawful. permanent 

- 7 reside~ce. Evidezce of tills ability shall. be either in 
the foru of copies  of annua2 reports, f ede ra l  t ax  
Ta'.- -,;~rns, or audited fina~cial s ta tements .  

Eligibliity ir ,  this ~..attter t-drns ,  ir; part, cn the petitionerzs 
, . ability to pay w e  waye o f f e r ed  as  of  t h e  p e t i t i o n ' s  priority Cate, 

which is the date the request f o r  labor certification was scccpied 
f o r  p rocess icg  by any or'fice within the er-ployneylt system of t h e  
Department of Labor. Mztter -- of Wi~q's Tea E o * ~ s e ,  16 I & N r]ec, 155 - * -- 
(Act, Reg. C 1977) , ~ere, the p e t i t i o n ' s  priority da te  i s  
Septecber 6, 2000. T h e  beneficiary's prof fe red  s a l a r y  as s t a t e d  on 
t he  labor c e r - l i f i c a t i o ~ ;  i s  $33,C5 per  k o ~ r ,  o r  Sl12C2 a w e e k ,  r'cr a 
sm. of S62,504 per annum, 

Corznsel initially sdmitted i n s u f f i c i e n t  evf dence of  rhe 
petitioner" & '  L L - L ~  ' i - to pay  the pro f f e r ed  wa~e. O n  N o v e ~ A e r  7, 
2301, the director- issired a req~ciest for evidence ( I - 7 9 7 )  to 
es~ab l i s l . ,  thzt -the p e t i t i o r e r  e i t h e r  h a d  t h e  ~ r b i l f ' i y  to pay thc 

. p r o z f e r e d  waye a s  of i,he p r i o r i t y  date 6 ccr?c~r:i;ing to t he  
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present, or that the petitLoner had paid it to the berleticiary. 
Cc~nsel submitted no eviderice on this portion of the 1-797, a ~ d  the 
director deterxined that ability to pay had ngt been proven. 

On s,ppea.'i, the pel';ktior?er cffers Wage and Tax S t a t e ~ e r l t s  { F a r ~ , s  W- 
, - 2) f o r  23CO arc! 2031, showinqf respectively, e payrnent of 

$52,2C9,56 ar,d $64,884,64 ir: wages to the ber_eficiary,  m L  i ;le waqe 
pa id  i n  2003 falls S29$,44 s h o r t  of the proffered wage. 

Co~nseli avers on appeal that the petitioner has submitted incorr,e 
, . . . i tax ret+~rzs ccnfirning tnat LC had gross revenues OL approximately 

~7 three (3) rn:,~l.ion dollars arLd netiknccrne of approximately $400,22C 
, - ,  for t h e  yea.r of the fil~ng of the Applicat ion f o r  Alien E?,plcp,ent 

"- - CertificatF=p (forp. ETA 750) , e Service  record, i n  Pact, 
contahs no tax re tzrns ,  

Counsel s t a t e s  t h a t  he has provided all s??pporticg doc7:-. h,;len t s xi tk 
h i s  brief as cE Koveshcr 13, 20C2, S i r r p l y  going on record witho-.~t 
suppcrtincf doc2-r-entary evidence is cot sufficient Tor psrposes o? 
m e e t i n g  the burdcr- of proof in these prcceedings. See K a - l t e r  of 
rT ~ r e a s u r e  C r a f t  of Cal i fo rn i a ,  4 1 & E 19G (Re r ; .  ConT, 1972) . 

Tn Form 1-797 at the outset, the director req-uir-c. the federal tax 
ret-an, ar-,-ua? report or alxiited financial staterr.ent for 23CO. 
Tfihere t h e  petitioner is  cotified and has a reasonable opportunity 
L 
1-3 address t h e  deficiency of proof, evidellce subxitted on appeal 
W +  ,.. 1: .,. r:ot be co;lsidercsi', r'or any p u r p s e ,  and t h e  appeal i h i i l l  bc 
adj~dicated based on the record of proceedi~gs before the Service, 
rJla.bter of Soriano, 19 1 & hT Deca 764, 766 (BIA 138S) , 

A carefxl review of the sparse  evidence leads  t o  T.he concius?lon 
tkzt the petitioner has not established that it had szfficierit: 
a v a i l a b l e  f m d s  to pay  The salary offered as of t h e  priority date 
05 the petition and coZti;z!:ing to p r e s e n t ,  

Eeyond t h e  limitations piaced on the director by t h e  scant evidence 
sf the ability to pay, the petiticner has not established. t h a t  .the 
Senefickary met thc petitioner" quual i f ica t ions  for t he  positfon, 

c ,  3 A l abo r  certification is an integral part of this pet~~xon, bst t h e  
Isszance of 2 i a h r  certification does cot rr-&?date the approval of 
the relatiEq p e t i t i o r : .  TO be elig:i.ble for approvai, a beneficiary 

, - 
RCSZ .nave al, the ~rainizg, education, and experience specified on 
the labor certification as of the petition's prio-ity date, Matter 

7 

- ! of Wingts Tea House, 16 I & N Dec. 158 (Act. R e g .  Corn.. i977).~:: 
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this case, the priority dace is Septerrber 6,  203C- 

r-r- 
! P C  FurE ZETA 750, in block 14, exacted th ree  ( 3 )  years of college ,- ...- 
edxcation with a Bachelor of Science i.r the P ~ ~ ~ O P I  field of 
computer science or physics and six (5) r - o r t h s  e x p e r i e n c e  ~ r t  
either the job offered, sofcware e2gineer or- the reiated 
occzpatioc of p r o q r a r r ~ . e r / a n a l y s t ,  

heneficlary as o x  who possessed a Eachclor cf Science in compater 
sc ie i~ce  or physics 2s of the priority date of the petition, The 
petitioner responded with t h e  edzca t iona i  evaluatioc fror. t h e  
Foundaticn for InternationaL Services, Inc. ( F I S ) .  

- + 

? ~ 5  speclfied data and reported as eciacation: 

I. Ccpy of the Special Certificate trorn "Le U r , i v e r s i t y  of 
Mr;~hai in a India cert!',.fying tha";[the 
beneZiciary] passed t he  Bachelor of Science (3-Scd) 

, . 7 ' degree exani~ation held ia N2.y o E  I996 in z'ihe tirst 
Class and qxalified for the award of the d e g r e e ,  Tkis 
docxnent ~ 3 ~ i c h  was dated J u l y  LC, 1998 ... Is equivalent 
tc three years of university-level credit ~ T Q E  ar? . . accredited co l l ege  or universi.i_y LC the Un?:.ted F.taies, 
A copy of the c e r t i f i c z t e  iisting the subjects 
exaz.i2ed, in-luding . _\I the grade for each, was also 
s;iyLiCted 

2. Copy of the Diploma frcr. APTZCH Commpilter Edt - ,ca t '~n  - i7 L A  

i f  I n d i a  c e r t i f y i n c :  that [the benefi.ciary] 
successfully cozpleted the ccurse in compzter 
prcqrarr~~ing arid nas awarded the Masters Dipiona in 
Sor'tware Engineering, This doc~merat ... Is eqcivalent 
to ccmpletio~ of a conpntcr trai.r\ir;g program offered 
'by a private orga~izatior, in the TJnited States .... 
Resm..e listin9 ., a [ t h e  beneficiaryds] e ~ . p  1uyx:efit 
experiences in mar?ageme~t  inforrr:atim systems  fro^^ 
C e c e ~ k e r  of a995 to February of 1996 (part-time) and 
frc?. Z.:ne of 1996 to [April 7, 19991 ..., 

L 4, Ir. suxnary, i.t is .the jud cjr;...en.t O A  [F IS ]  " i : ' : a u l t h e  
c beneficiary] has the equlvale~t of three years OL 

uciversFty- level  credit in t h e  sciences f roz an 
accredited coliege or ur!.iverslty in the U2ited States 
2nd has, as a result of his educational backqro-~nd,  

- ~ 

profess iona l  t r a l n i n q  -- . and excerience (3 years of - ...... 
e x p e r i e ~ c e  = 1 year ..-. or' university - level -- credit), an 
educational - - backqround t h e  - eauivakent of an individual 

.~-- -  - . .- -- 
with -. . -- a Snchelor's - cieqree in ..-- ~ o l n ~ p i ~ t e r  science fro~. an <. . .. - 
accredited coi iege  or u~iversity in the united States, 
iXn?hasis added) 
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Counsel claixs in r e sps r se  to t h e  1-797 t h a t :  

[FIS~ evaluat ion!  of t h e  Benef i c l a r y T  s dipiona ... 
indicates that he has t h r e e  years  cf college level 
educatior, i.r, the field of Conputcr Science .... r-.. 

k 2 C  

cval:latio2 states t h z t  experience is being zsed OXLY 'LO 
make up for the FCURTH year of education whick the 
beneficiary l z c k s ,  

'I& i d i r e c + - ~ t ~  ,,i de j -e rmi~ed  that the FiS: evaluation ssbski.l-s&ed work  
\I experience tc cons t ruc t  a  fu?ctional ecpivakeat" sf a c z j o r  in t h e  

field of cc?.pl:ter sc ience .  The d i r e c t o r  concluded that the 
. . .  b e ~ e f i c i a r y ' s  degree did cot, t he re fo re ,  meec -,he qaaalif icat ions 

t o r  t h e  pssitiorL as s t a k e d  i n  the labor certification and denied 
t h e  pe ti tic?. 

The FLS evalaatior,, s u p r a ,  d e r i v e s  t h e  ev ide r~ce  L'cr the 
$enef5ciaryfs rLa jor  ic ccrr.puter science t 5 r o : l g  a co~binatior! or' 
training, exper iencep aRd c&~caticn of t h e  beneficiary, On 
appcai, cocnse l  c a l l s  a t t e n t i o n  to 23 u n t i t l e d  copy cf s doc-dEcnt 
L o i  the U~iversity of N.cxSai a z t h o r i z e d  on Decer;,ber 1 2 ,  1997 (the - .  

parchaert) . L k  r;!akes a c i a i m  to a Bachciclr of  Science degree 
based on  edzca t ion  aioce, b u t  i t  shifts '10 p:C1ysIcs as t h e  T.ajor 
a r e a ,  

On zppeal,  course1 o f f e r s  an eval~aticn of  the parchme-t frorc 
r I,-" Waskirgtc~ Eval~zrLiLcn Service (WZS). t h  s y  provides a 

"Concli;si.cn" that t h e  parchmezt represen ts  a d e q r e e  "acadexically 
equivalent"  to a Bachelcr of Scicr-ce In Physics awarded by a n  
accredited Czited States university, 

The W35 e v a l ~ i a t o r  co~spicuausiy omits ar,y re fe rence  t o  t ran.scr ipts ,  
o courses, catakogaes, o r  course descrkptio~x re la ted  t o  
physics ,  WES volxnteers t h a t  t he  bene f i c i a ry  w a s  i n  an integrated 
th ree  ( 3 )  year program of study i n  aiz accelerated prograrc taat 
allows s t ~ d e n t s  to eonpiete  a f o ~ r  (4) year ccrirse i n  t h r e e  ( 3 )  
yearsp as  s t a t e d  i n  the parch~.er , t ,  IT 7 i'ne bare conclusic~ 3: WZS - .  i acks  ar?y particular of t h e  clazmed degree a s  "acaderiically 
equ iva le r t "  t o  one wlt3. a major  f i e l d  of physics, 

r i WXS r e l i c 0  on r h e  parchinect alone.  Lhe p e t i t i o n e r  has nclt s k o w ~  
LT,,L t h e  prilr.ary evidence, i n c l u d i n q  t r a x s c r i p t s ,  of  this degree in 
physics, 5irst advznced on appeaL, to be i inavailable f o r  

- 7 - c  evall~ation, Keither hiz;r;~ nor coilcse.l. explaf ic .6  the s t  fron 2 
r;;ajor i ~ -  c o ~ ~ c t e r  s c i e ~ c c  to physics, 8 CFR 103.2 (b )  (1) - ( 2 )  , 

Finally, counsel. spec;ifFes e r r o r  03 zppcz l  i . r_  t h a t  t h e  d j r e c t c r  
f&c!..tid to c o t i c e  that the Forn ETA 7 5 5  c n l y  reqil ircd rb?_ree ( 3 )  
yezrs  of experiexce, IP f a c ~ ,  it required on1.y six (6) nontl is ,  
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