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DISCUSSION: The preference visa petition was denied by the
Director, Vermont Service Center, and 1s now before the Associate
Commissiocher for Examinations on appeal. The appeal will be

dismisged.

The petitioner is a sofitware design and development firm. If seeks
to employ the beneficiary permanently in the United States as a
software englineer. As  required by statute, the petiticon is
accompanied by an individual labor certification approved by thes
Department of Labor.

Section 203{b) (3)(A) {1} of the Immigration and Natiomality Act (the
ACL), 8 U.5.C. 1153({b) (3} (A) (1}, provides for the granting of
preference classification to gqualified immigrants who are capable,
at the time of petiticning for classification under this paragraph,
of performing skilled labor (recguiring at least two years training
or experlence}, “ot of & femporary or seasonal nature, for which

valified workers are not available in the United States.

8 C.F.R. 204.5(g) (2) states in pertinent part

Ability of prospective empicyer to pay wage. Any
petition filed by or for an loyment-based immigrant

which  reqguires an  offer of amplovment  must  be
accompanied by evidence that the prospective United
States employer has the ability to pay the proffered
wage. The petitioner must demonsitirate fThis abllity at
the Time the pricrity date is ' Ished and continuing
unﬁiT the beneficiary cbhtains lawfhl permanent

residence. Evidence of this gbility shall be either in
the form of copies of annual reports, federal tax
returng, or audited financizl statements.

.

Eligibility in this matter turns, 1in part, on the petiticner's
ability to pay the waqe offered as of the petition’s priority date,
which is the date the regquest for labor certification was accepted
for processing by any office within the employment system of the
Department of Labor. Matter of Wing's Tea House, 16 I & N Dec. 158
(Act. Reg. Comm. 1877). Here, the petition's priority date is
September 6, 2000. The beneficiary's proffered salary as stated on
~he Igbor CﬂrtiLLCa ion is $30.05 per hour, or $1,202 a week, for a
sum of $62,504 per annum.

Cor ﬂse‘ initially submitted insufficient evidence of the

petitioner’s ability to pay the proffered wage. Cn November 7,

?O@E, the director issued a regquest for evidence (I-787) to

eatablish that t ioner ther had the ability to pay the
i &

proffered wage as and c¢ontinuing to the
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tc the beneficiary.

present, or that the petitioner had paid it
ed ' hisg I-797, and the

Counsel submit
director determ

On appeal, the petitioner offers Wage and Tax Statements {(Forms W-
2y for 2000 and 2001, showing, respectively, the payment of
$62,208.56 and 564 884.64 1In wages to the beneficiary. The wage
paid in 2000 falls $2%4.44 short of the proffered wage.

Counsel avers on appeal that the petitioner has submitted income
tax returns confirming that it had gross revenues of approximately
three (3) million dollars and net income of "perXLwafeTy $400, 000
for the year of the fiiing of the Application for ien Empl oyﬂ nt
ﬂmr%‘f‘catiup (Form ETA 750y, The Service record in fact,

counsel do not constitute evidence. Matter of

pa =y
iQ} HE [ A L
Chaigbena, 19 I & N Dec. 533, 334 (BIA 1988); Matter of Ramirez-—
Sanchez, 17 I & N Desc. 503, 506 (RIA 1830),

tates that he has provided all supporting documents with
, 2002, Simply goling on record without
evidence is not sufficient for purposes of

re Dhroe“ of proof 1in these proceedings. See Matter of

ure Craft of California, 14 I & N Dec. 190 (Reqg. Comm. 1872).
I-787 at the outset, the director reguired the federal tax
annual report or audited financial statement for 2000.

the pe‘;b*one“ is notified and has & reasonable opportunity
wddress the deficiency of proof, evidence submitted on appeal
t be considered Zfor any purpose, and the appeal will be

) cated based on the record of proceedings before the Service.
yabier of Soriano, 19 I & N Dec. 764, 766 (BIA 19858,

A careful review of the sparse evidence leads to the conclusion
1
LIl

that e petitioner has not established that it had sufficient
available funds to pay the salary offered as of the priority date
of the petition and continuing Lo present.

Beyond the limitations placed on the director by the scant evidence
of the ability to pay, the petiticner has not established that
beneficlary met the petitioner’s quai1f¢catlo 18 for the positi

A labor certification is an integral part of this petition, but the
issuance of & labor certification does not mandate the approval of
the relating petition. To be eligible for approval, a beneficiary
must have all the training, education, and experience specified on
the labor certification as of the petition’s priority date. Matter
of Wing's Tea House, 16 I & N Dec. 158 (Act. Reg. Comm. 1977). In
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The Torm ETA 700, in block 14, exacted three (3) vears of college
education with a Bachelor of Science in the major field of
computer science or physics and six (6] months experiencs in
elither the Job offered, scftware engineer or the related

cccupation of programmer/analyst.

The director requested an evaluation of the education o¢f the
heneficiar as one who possessed a Bachelor of Science in computer
science or physics as of the priority date of the petition. The
petitioner responded with the educational evaluation from the

3

Foundation for International Services, Inc. (F

=i

S).
FIS specified data and reported as education:

. Copy of the Special Certificate from the University of
Mumbai in Mumbai, India certifyind that [the
peneficiary] passed the Bachelor of Science (B.Sc.)
degree exanminaficon held in May of 18%6 in fthe First

Classg and cqualified for the award of the degree. This
document which was dated July 10, 18828 . is eguivalent

i s
to three vyears of university-level c¢redit from an
accredited college or un*versi%y in the United States.
of the certificate Ilisting the subjects
includin the grade for each, wasg also

the Diploma from APTECH Computer Education in
India certifving that [the beﬂefL ciary)
suCﬂeSSFulTy completed the course in compuler
programming and was awardsed the Masters Loba in
Software Engineering. This document i
to completion of a computer training p
Dy a private organization in the United &% v s
ume listing [the beneficiary’s] employment
coerd e in management Information sys¥mrs from
December of 1295 to February of 199%¢ (part-time) and
from June of 1986 to [April 7, 1889)..

Z. In summary, 1t 1is the ﬁudqrent of [FIS] that [the
beneficiary! has the equi va?m_ of three vyears of
university-level c¢redit in  the sclences from an
accredited college or university in the United States
and has, as & result of his educational background,
professional training and experience (3 vyears of
experience = 1 vyear of university level credit), an
educaticnal background the eou¢va¢eﬁ* of an individual
with a bachelor’s degree in compuber science from an
aceraedited college or “nlversity in the United States.
(Fmphasis added)



Page 5 EAC 01 275 52668

Counsel claims in response to the I-797 that:

[FI37 evaluation] of the Beneficiary’s diploma
indicates tna he has three vyears of college level
education in the field of Computer Scilence.. The
evaluation states that experience 1s being

L
make up for the FOURTH vyear of education which the
beneficiary lacks. ‘

A

The a_reg+“w determined that the FIS evmluati01 substituted work
experience Lo construct a “functicnal EG’lVa ent” of = m“jor in the
field of computer scisnce. The director concluded that the
heneficiary’ degree did not, therefore, meet the gualifications
for the ph51tion as stated In the labor certification and denied

the petition.

The FIS evaluation, swupra, derives the evidence for the
heneficiary’s “ajor in computer science through a combination of
training, experience, and education of the beneficiary. On

appeal, counsel calls attention to an untitled copy of a document
of the University of Mumbal authorized on December 12, 19887 (the
parchment) . It makes a claim to a Bachelor of Science degree
based on educafion alone, but it shifts to physics as the malior
area.

o appeal, counsel offers an evaluation of the parchnm en* from
Washington Evaluation Service (WES). WES simply provides a
“Conclusion” that the parchment represents a degree “academically
equivalent” to a Bachelocr of Science in Physics awarded by an
accredited United States university.

The WES evaluator consplcuously omits any reference to transcripts,
malor courses, <catalogues, or course descriptions related t©

physics. WES volunteers that the beneficiary was in an integrated
three (3) year program of study in an accelerated program that
allows students te complete a four (4) vyear course in three (3)
vears, as stated in fThe parchment. The bare onc‘us10“ of WES
lacks any particular of the c¢laimed degree as “academically

r

eguivalent” fo one with a mejor field of physics.

WES relied on the parchme:t alone. The petitioner has noit shown
that the primary evidence, including transcripts, of this degree i
sics, first advanced on appeal, to Dbe unavailable for
ev@iuabAon Neither WES nor counsel exm‘“'nc& the shi from a

o

L
major in compulber science to physics. 8 CFR 103.2(b) (1)-1(2).

ﬁ
oy
i

Finally, counsel specifies error on appeal in that the director
failed to notice that the Form ETA 750 only reguired three (23)
vears of experience. In fact, it reguired only six (&) months,
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and the dir cto? never questioned tThat experience. The director
chbijected to a “functional equivalent” of a2 maicor field.

As of the priority date, the petiticner has established neither
that it had the ability to pay the proffered wage, nor that the
beneficiary had a Bachelor of Science wi the regquisite malor.
-Therefore, the petitioner has not overcome the director’s decislion.

The burden of precof in tb s proceedlngs resis solely with the
petitioner. Section 2981 of e Act, 8 U.S.C., 1361l. The petitioner
has not mebt that burden.

ORDER: The appeal is dismissed.



