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INSTRUCTIONS: 
This is the decision in your case. AT1 documents have been returned to the office that originally decided your case. 
Any fldrthcr inquiry must be made to t&er office. 

If you hclievt. thc law was insgpropriarely appiicd or the analysis used in reaching &e decision was incoatsistent with 
the information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state 
the reasons for rcconsidcration and be supported by any pertinent precedent decisions. Any morion to reconsider must 
be 5Ht.d wirfnin 30 days of the drcision'th~at Ihe motion seeks to reconsider. as required under R C.F.R. t03.5(a)(I)(i). 

i t  you have new or additional information chat you wish to have considered, you may file a morlon to reopen. Suck a 
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Any morion must be filed with the office &at ariginalIy dccidrd your case along tvich a gee of $1 10 as required under 
8 C.F.R. 103.7. 
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DISCUSSION: The preference visa petition was dezied by the 
Director, Verncnt Service Center, and is now before t h e  A s s ~ c i a t e  

r- Corn-isskoner for Zxaminations on azpeal , a'ze appeal whii b e  
d i s ~ ~ i s s e d ,  

The peti.-lic~er is ar, aiito~~obile repair firm, It seeks to employ 
the beneficiary permanently In t h e  Vnited S t a t e s  as an autoavbile 
mechalric, As reqilirec! by s t = l t u t e ,  t h e  petition is a c c o ~ ~ p a n i e d  by 
an i nd iv idua l  iabor certification, the Application for Alie2 . ? . .  , ,  

Er: .p lop .e~t  Certiricas~o? (Forn ETA 550), apprcved by tke Cepartr-eat 
of Labor. 

Section 203(b) (2) (A) (i) of the Ir~~i~ration arzd Natiozality Act (the 
Act), 8 LJ.S,C. li53(b)(3)(A)(i), provides  f o r  the grantiir,g of 
preference ~Lassification to suailfied i ~ r ~ i c r a n t s  who are cagable, 
at the t i x e  of petitioning fsr ciassification ulder this paragraph, 
of perforning skil2ed i a b o r  ( r e ~ 7 i i ~ ' ~ y  C- at l e a s t  " t w o  years  rrainir,~; 

- 

or e x p e r i e n c e ) ,  riot of a tep -pc ra r y  or seasonal. nature ,  f o r  which 
T, - ,~  Ga.,,Laed + F: workers are not a v a i l a b l e  i~. t h e  Uni ted  States. 

8 C.E ' .R .  2C4,5(g) (2) s t a t e s  i n  pertirent part: 

Ability cf prospect.ive enployer  to p ~ i y  wage. m y  
b pe t l - t i cn  filed b y  o r  for 2r? er?p lop .e~ t -ba& im~.igrzn~ 

which requires an offer of ernployLent rr,ust be 
accompanied by evidence t h a t  .tile prospective United 

, - States employer has  L f i e  ability to pay t h e  p ro f f e r ed  
r- wzge, i5e petitioner mst denonstrate this a b i l i t y  at 

t5e tine the priority dare is established and continui2g 
the beneficiary obta ins  Iawr'nl perr.ane2t 

residence, Evidence of this ability shall be either in 
t h e  fern of ccpies of a x ~ : ~ a l  reports, federa l  t a x  
retcrns, cr azd i t ed  financial statenents. 

* .  . E~~gibility I.= this matter hinges or, the petitioner's ability to 
pay the waqe of fe red  as  or' the petitianFs priority date, which is 
t h e  date the request f c r  l abo r  c e r t i f i c a t i o n  was accepted for 
process ing by any of5ice wi"thi the ee:rLpiopLent systox: of the 
Cepartment O F  Labor, Matter of N i n q k  Tez House, -- 16 I & N Dec. 158 
(Act, Reg. ComL, 1977). Sere, the petition's priority dare Is - 
Zanuary 31, 1996. The beneficiary" ssalary as stated. on -,he iabor 
certtficatisn is $17.7'7 per hour or $36,961.61? per year. 

. . co~2se.t 1 r : l t i a l l y  subr-itted s i c  evider;ce of t lhe 
t ?  . .  petit-crier" s a b i l ~ y  to pay . the pr~ffcred wage as or' t he  pr.:ority 

, . -  d a t e  ar,d cor?tinil:ir_g u r i - , ~ ~  the ber le f i c i a ry  obtains l a w f 7 - '  .ri pcrrLa,zent 
residence. In a reqa3st f a r  evi.dence (:?erein 11-7971 of Sep te r rh~r  
9 ,  23CI, t k e  direct~z- r e q ~ i r c d  de t2 i l . s  or' t h e  source Frcrr, which the 
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petltiaRer intended to pay t h e  proffered wage In addition tc 
evidence already sycb~.i t ted,  

, . Ccunscl scb~.ittzd rs_e petitioner's i ease  for buisiness space, h i s  
personal l i f e  i n s - ~ r a n c e  policy, and en approval notice dated A~gust 
18, 1998 iz respec: to oce Morganz, said to be " the  worker being 
s~bstituted with the beneficiary," Counsel added that no petition 
had been filed fcr one P ~ s n t e s .  

,- 7 ice diret-tor cbserved that the apprcval of the prior petitlo2 ray 
have been in error and determined that the iease and life inscrance 
policy were inappropriate ways to meet a payroll and establisl-L that 
the petitioner had the ability to pay the prof fe red  wage. F - I - - -  r?e 

1 '  clrector denied Yke petition, 

On appeal, counsel sub~its the petiti.or,erf s af Tidavit aslcl business 
piac cf April 3 /  2002 to the effect that he will redzce hi.s 
eriployr.er,t tc about 20% and i x r e a s e  the ber?_eficiary" swages to 
$35,125, eq;lal to abo.;+ L- L 8 9 %  of -ha L ~ L L  c: time rn  he attached bxsiness 
plat projected m a ?  f - c tu re  incone of $36,252 for %he beneficiary, 
Less than tke proffered wage, $36,961.45, 

r-? ake offers of proof are nor persxasive, The adjusted gross inc0p.e 
or, ',he pe-litios_erfs 1996, 1997, 1999, and 200C Folrms 1043 2-So 

-. Irdivid~al irccne Tax Return show no significant m.ounts z f t e r  the 
owner's personnl incor~e  fro^. which to pay t he  proffered wage. 

Co-dcseI.2 brief on appeal states, 

... the petitioner's representative will only be at the 
place of er -p iopen i ;  iri an oversight capacity and on1.y 
20% of the tine. The division of the bcsiness incone on 
zverage  fro^. the last three (3) vears ZP-d with 2 

- - 

prof fe red  salary, 

. . 
Counsel. speaks a m z g ~ o u s L y ,  the response to the 1-797, of 
"Korgaaza, the worker be in9  sxbstituted with the beneficiary". On 
appeal, the brief argces that the consideration of the 
beneficiary's potential to increase the petitianer's revenues by 
five percect (58) is apprspriake and establishes with even greater 
c e r r a i n t y  t h a t  the petitioner has more than adequate ability to pay 
the proffered wage, C c ? z ~ s e l  has not, however, prcvided any 
standard or criterion for the evai i lz t ion  cf sach earnin g s . F'o r 
exarple, t h e  petitioner has ~ c l t  de~.or!.strated that the beneficizry 
w i l l  replace less productive workers, or t h a t  his reputatio~l w9::id 
i~crease Lhe r i i ~ i e r  of custcmers. 
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Ccunsel ocly claim that his assil~~pticns to prodsce $17,125 of 
projected Cncone are "effectively within the s h o w k g  of the 
proffered wage ," 

The assertions af coilnsel do nc-L constitz'ie evidence. F2+& iier of 
Obaiqbena, 19 I & K Decc. 531, 514 (9IA 1988) ; Matter or' Rar?.-rirez- 
Sa>chez, L7 I & N 3ec. 503, 506 (BIA 1983). 

In as,y even:, f a d s  already expended at the priority date are fiat 
avaiLable to satisfy the wage. '_"he petitiozer n x s t  show thrlt it 
had the ability to pay the proffered waqe with partic~lar reference 
LO t h e  priority date of the petition, In additio2, it mcst 
demons t ra te  that finapcial a b f l E t y  c o n t i n ~ ~ i n g  s~t13 the beneficiary 
obtains lawfcl perna~ent residence. See Matter of Creat Wall, 16 I 
& K Dec, 142, 145 (Actil?g Reg. o r  1977); Matter of Wing's Tea 
Eause, 16 1 & N Dec. 158 (Act. Reg. C 0 r . x .  1977) ; Chi-Fenz-_Cbanq v. 
ThornSsrgh, 719 FrSv.ppl 532 ( N o E .  Tex. i989), The rrgul?+-' L L L O ~ S  

require proof of eligibility at the priority date* 8 C . F . R ,  
204.5 (g) (2) . 8 C . F , R .  103.2 jb) (1) arid (12) , 

The reiisnce cn bank state~~e~ts for 1997 arid I998 was mkspl.aced, 
7 No balance exceeded $1,400, Less "Lka t h e  proffered wage, cver! 

thoxgk the petitic~er sub rL i t t ed  its corznercial b m k  staterbents 2s 
eviderlce . that  it had sufficier_.t cash fiow to pay the pro f f e r ea  
wage, there is RO evidence that they sor..:ehow show additio~al funds 
beyond "Lose of t h e  tax returns ar?d finazlclai. staternent. S i ~ . p l y  
qoi2y cn recard withozt su2pcrtirag doclmentary evidezlce is r,ot 
sufficien.t for purposes of n-.eeting the burder of proof in these 
proceedings. See Natter of -- T reas i l re  Craft of Califomla, I4 1 6 N 
Dee. 193 (Reg. Con~. .  197.2)- 

A f t e r  2 reviuw 0 5  the federa i  tax retxrns, it is conciuded that the 
petitioner has not established that k': had sufficient available 
f : i ~ d s  to pay the salary cffered  as or' the p r i o r i t y  date of the 
petLtion and continuing until the beneficiary obtzins lawful 
permaneat residence, 

The burder, of proof in these proceedings rests solely with .the 
petitioner, Sec~icn 291 of t h e  Act, 8 U,S,C. 1361, The petitiorer 
has nu: z e t  that bxrden. 

ORGIER: The appeai is dismissed, 


