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INSTRUCTIONS:
This is the decision in your case. All documents have been returned to the office that originally decided your case. Any
further inquiry must be made to that office.

If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with the
information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state the
reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must be
filed within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. § 103.5(a)(1)(1).

If you have new or additional information that you wish to have considered, you may file a motion to reopen. Such a
motion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other
documentary evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to reopen,
except that failure to file before this period expires may be excused in the discretion of the Bureau of Citizenship and
Immigration Services (Bureau) where it is demonstrated that the delay was reasonable and beyond the control of the
applicant or petitioner. Id.

Any motion must be filed with the office that originally decided your case along with a fee of $110 as required under 8

C.F.R. § 103.7.
Robert P. Wiemann, Director
Administrative Appeals Office



DISCUSSION: The preference wvisal petition was denied by the

Director, Texas Service Center), and is now Dbefore the
Administrative Appeals Office on | appeal. The appeal will be
dismissed.

The petitioner is a convenience store and gas station. It seeks to
employ the beneficiary permanently in the United States as a
manager. As required by statute, the petition is accompanied by an
individual labor certification approved by the Department of Labor.
The director determined that the petitioner had not established
that it had the financial ability to pay the beneficiary the
proffered wage as of the priority date of the visa petition. The
director also determined that the petitioner had not established
that the beneficiary had the requisite experience as of the
priority date of the visa petition.

On appeal, counsel submits a brief land additional evidence.

8 C.F.R. § 204.5(1) (3) states, in pertinent part:

(idi) Other documentation |-- (A) General. Any
requirements of training or| experience for skilled
workers, professionals, or | other workers must be

supported by letters from trainers or employers giving
the name, address, and title OF the trainer or employer,
and a description of the training received or the

experience of the alien.

(B) Skilled workers. If the |petition is for a skilled
worker, the petition must be accompanied by evidence that
the alien meets the educational, training or experience,
and any other requirements ©0f the individual labor
certification, meets the requirements for Schedule A
designation, or meetg the reguirements for the Labor

Market Information Pilot Program occupational
designation. The wminimum  requirements for this
classification are at least two years of training or
experience.

The Application for Alien Employment Certification (Form ETA 750),
filed with the Department of Labor on January 2, 1998, indicates
that the minimum requirement to perform the job duties of the
proffered position of manager is four years of experience in the
job offered.

The petitioner initially submitted a letter of employment from
Subway stating that the beneficiary had worked as a manager from
October 1991 to February 5, 2001. On September 13, 2001, the
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through 1995.

ence submitted was insufficient
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The director concluded that the evid
to establish the beneficiary’s requ

denied the petition accordingly. T

On 10/22/01,
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Evidence submitted casts dou
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a manager for subway.

On appeal, counsel states that:

e
The alien worked in his brothe:
an illegal alien without cor
clearly did not zreflect th
beneficiary. It has been gen
work experience is qualifying v
such experience in the proper 1

Counsel’s argument is not persuasive.

establish that the beneficiary had
experience as of January 2, 1998.
not overcome this portion of the
petitioner may not be approved.

The other issue in this proceeding
established its ability to pay t
priority date of the visa petition.

Section 203 (b) (3) (A) (1) of the Immig

Act), 8 U.S.C. § 1153(b) (3) (A) (1),
preference classification to qualif
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he director noted that:
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the following:
1992 for wages of

ary for 1993 for wages of

ary for 1994 for wages of

ary for 1995 for wages of

bt on the beneficiary’s
the salary suggestg that
o be working full-time as

<

r’s business many hours as
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of performing skilled labor (requir
or experience), not of a temporary
qualified workers are not available
8 C.F.R. § 204.5(g) (2) states in ps
Ability of prospective empl
petition filed by or for an. en
which requires an offer of empl
by evidence that the prospecti
has the ability to pay th
petitioner must demonstrate th
priority date igs established
beneficiary obtains lawful pern
of this ability shall be eithe
annual reports, federal tax reg
statements.

Eligibility in this matter hinges
pay the wage offered as of the peti
the date the request for labor c
processing by any office within
Department of Labor. Matter of Wir
(Act. Reg. Comm. 1977). Here, th
January 2, 1298. The beneficiary’s
certification is $7.00 per hour (3
annum.

Counsel initially submitted copies
1999 Form 11208 U.S. Income Tax Retf
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wages paid of $§78,235; and an ordin
business activities of -$52,198. N
$51,460. The tax return for 199!
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for 1999 were $763.

On September 13, 2001, the directon
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proffered wage.
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Income Tax Return for an

ing at least two years training
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> in the United States.
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and an ordinary income (loss) from
~-85,640. Net current assets were $
copies of the beneficiary’s 1993

Form.

The director determined that the &

trade or business activities of
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through 1995 W-2 Wage and Tax

vidence did not establish that
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loss as of the priority date and continuing through at least 2000.

On appeal, counsel submits
statements and argues that:

copi
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Corporate Tax Returns for 1994
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1995, grew in sales from S1,°
$3,000,000 in the vyear 2000.
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thig statement are the corporat
Petitioner reflecting availab
bank accounts of $1,255,396 to
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Even though the petitioner submitted
as evidence that it had sufficient ¢
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proceedings. See Matter of Treasu
Dec. 190 (Reg. Comm. 1972).
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an unpublished Service decigion. 1
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binding on all Service employees in
unpublished decisions are not simil

The petitioner’s Form 11205 for
ordinary income of -$52,198. Th
proffered salary of $12,740.00 out
asgetg for 1998, however,
wage.

The petitioner’s Form 11208 for
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ordinary income of -$111,595 and net current assets of $763.

petitioner could not pay the proffs

The petitioner’'s Form 11208 for
ordinary income of -$5,640 and net
petitioner could pay the proffere
asgets. The petitioner, however, mu
the wage from the priority date
lawful permanent residence. See 8
case, the petitioner was unable to

Accordingly, after a review of tk
concluded that the petitioner has
sufficient available funds to pay
priority date of the petition and c

The burden of proof in these proc
petitioner. Section 291 of the
petitioner has not met that burden.

ORDER: The appeal is dismissed.
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ontinuing to present.

eedings rests solely with the
Act, 8 U.S.C. § 1361. The




