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INSTRUCTIONS: 
This is the decision in your case. All documents have been returned to the office that originally decided your case. Any 
further inquiry must be made to that office. 

If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with the 
information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state the 
reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must be 
filed within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. 5 103.5(a)(l)(i). 

If you have new or additional information that you wish to have considered, you may file a motion to reopen. Such a 
motion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other 
documentary evidence. Any motion to reopenmust be filed within 30 days of the decision that the motion seeks to reopen, 
except that failure to file before this period expires may be excused in the discretion of the Bureau of Citizenship and 
Immigration Services (Bureau) where it is demonstrated that the delay was reasonable and beyond the control of the 
applicant or petitioner. Id. 

Any motion must be filed with the office that originally decided your case along with a fee of $110 as required under 8 
C.F.R. § 103.7. 
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DISCUSSION: The preference visa( petition was denied by the 
Director, Texas Service  center^, and is now before the 
Administrative Appeals Office on appeal. The appeal will be 
dismissed. I 

The petitioner is a convenience stoke and gas station. It seeks to 
I employ the beneficiary permanently in the United States as a 

manager. As required by statute, the petition is accompanied by an 
individual labor certification apprped by the Department of Labor. 
The director determined that the qetitioner had not established 
that it had the financial ability to pay the beneficiary the 
proffered wage as of the priority qate of the visa petition. The 
director also determined that the petitioner had not established 
that the beneficiary had the requisite experience as of the 
priority date of the visa petition.l 

On appeal, counsel submits a brief and additional evidence. 
I 

8 C.F.R. S 204.5 (1) (3) states, in dertinent part: 

(ii) O t h e r  d o c u m e n t a t i o n  - -  (A) G e n e r a l .  Any 
requirements of training o r  experience for skilled 
workers, professionals, or other workers must be 
supported by letters from trakners or employers giving 
the name, address, and title of the trainer or employer, 
and a description of the tlraining received or the 
experience of the alien. I 

I 

(B) S k i l l e d  w o r k e r s .  If the petition is for a skilled 
worker, the petition must be ackompanied by evidence that 
the alien meets the educational, training or experience, 
and any other requirements of the individual labor 
certification, meets the req irements for Schedule A 
designation, or meets the reuirements for the Labor 
Market 

1 
Information Pilot Program occupational 

designation. The minimum requirements for this 
classification are at least two years of training or 
experience. 

The Application for Alien Employmen: Certification (Form ETA 7 5 0 ) ,  
filed with the Department of Labor on January 2, 1998, indicates 
that the minimum requirement to perform the job duties of the 
proffered position of manager is £bur years of experience in the 
job offered. I 

The petitioner initially submitted) a letter of employment from 
Subway stating that the beneficiary had worked as a manager from 
October 1991 to February 5, 2001. On September 13, 2001, the 
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I 

of performing skilled labor (requir~ing at least two years training 
or experience), not of a temporary or seasonal nature, for which 
qualified workers are not availabld in the United States. 

8 C.F.R. § 204.5 (9) (2) states in p rtinent part: e 
Ability of prospective 
petition filed by or for 

has the ability to pay 

which requires an offer of 
by evidence that the employer 

The 
petitioner must 
priority date 

statements. 

Eligibility in this matter hinges bn the petitioner's ability to 
pay the wage offered as of the pet'kionls priority date, which is 
the date the request for labor Jertification was accepted for 
processing by any office within employment system of the 
Department of Labor. Matter of Tea House, 16 I & N  Dec. 158 
(Act. Reg. Comm. 1977). Here, priority date is 
January 2, 1998. The on the labor 
certification is per 
annum . 
Counsel initially submitted copies of the petitioner's 1998 and 
1999 Form 1120s U.S. Income Tax Re urn for an S Corporation. The 
tax return for 1998 reflected gros receipts of $1,547,007; gross 
profit of $169,540; compensation o officers of $0; salaries and i wages paid of $78,235; and an ordinary income (loss) from trade or 
business activities of -$52,198. N t current assets for 1998 were 
$51,460. The tax return for 199 reflected gross receipts of 
$2,351,903; gross profit of $ 9 8 4 7  ; compensation of otficers of 

for 1999 were $763. 

Y 
$0; salaries and wages paid of $0; and an ordinary income (loss) 
from trade or business activities of/ -$111,595. Net current assets 

I 

On September 13, 2001, the direct04 requested additional evidence 
to establish that the petitioner had the ability to pay the 
proffered wage. 

In response, counsel submitted a cody of the petitioner's 2000 Form 
1120s U.S. Income Tax Return for a4 S Corporation which reflected 
gross receipts of $2,892,895; 1 gross profit of $246,426; 
compensation of officers of $0; salaries and wages paid of $70,079; 



and an ordinary income (loss) from !trade or business activities of 
-$5,640. Net current assets were $114,323. Counsel also submitted 
copies of the beneficiary's 1993 through 1995 W-2 Wage and Tax 
Form. I 

I 

The director determined that the vidence did not establish that 
the petitioner had the ability to p i y the proffered wage and denied 
the petition accordingly. The dkrector noted that [tl he tax 
returns submitted by the petitioner not establish the ability to 
pay the stated wage because the has been operating at a 
loss as of the priority date and through at least 2000. 

On appeal, counsel submits copiles of the petitioner's bank 
statements and argues that: 1 

The record already contains he Petitioner's IRS-1120 
Corporate Tax Returns for 199 b , 1999 and 2000 (attached 
for quick reference). The pdtitioner, incorporated in 
1995, grew in sales from $1, 47,007 in 1998 to almost 
$3,000,000 in the year 2000. 5 This is dramatic sales 
growth. Additionally incorpo ated into the record with 
this statement are the corpora, i e bank statements for this 
Petitioner reflecting availa le cash in the company's 
bank accounts of $1,255,396 to 7 pay the cumulative salary 
offered of $38,304 during theperiod in question. 

its commercial bank statements 

available funds that on the tax return. Simply 
going on record 
sufficient for 

Dec. 190 (Reg. Comm. 1972). 
proceedings. 14 I&N 

Counsel further states that the fadts of this case are similar to 
an unpublished Service decision. t should be noted that while 8 
C.F.R. § 103.3 (c) provides that S $ rvice precedent decisions are 
binding on all Service employees in the administration of the Act, ' unpublished decisions are not simil+arly binding. 

The petitioner's Form 1120s for 1 calendar year 1998 shows an 
ordinary income of -$52,198.  he petitioner could not pay a 
proffered salary of $12,740.00 of this income. Net current 
assets for 1998, however, were ,460, more than the proffered 
wage. 

The petitioner's Form 1120s for calendar year 1999 shows an 
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ordinary income of -$111,595 and n 
petitioner could not pay the prof£ 

The petitioner's Form 1120s for 
ordinary income of -$5,640 and net 
petitioner could pay the proffer 
assets. The petitioner, however, m 
the wage from the priority date 
lawful permanent residence. See 8 
case, the petitioner was unable to 

Accordingly, after a review of t 
concluded that the petitioner ha: 
sufficient available funds to pay 
priority date of the petition and 

The burden of proof in these pro( 
petitioner. Section 291 of the 
petitioner has not met that burden 

current assets of $763. The 
red salary out of this income. 

calendar year 2000 shows an 
urrent assets of $14,323. The 
d wage from the net current 
st establish the ability to pay 
lntil the beneficiary obtains 
3 .F .R .  § 204.5(9)(2). In this 
lay the wages jn 1 9 9 ~ 1  

federal tax returns, it is 
not established that it had 
the salary offered as of the 
lntinuing to present. 

:edings rests solely with the 
Act, 8 U.S.C. § 1361. The 

ORDER : The appeal is dismissed. 


