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DISCUSSION: The preference visa petition was denied by the 
Director, California Service Center, and is now before the 
Administrative Appeals Office. The decision of the director will 
be withdrawn. The matter will be remanded. 

The petitioner is a restaurant. It seeks to employ the beneficiary 
permanently in the United States as a cook. As required by 
statute, the petition is accompanied by a Form ETA 750 Application 
for Alien Employment Certification approved by the Department of 
Labor. 

A Notice of Intent to Deny, which included a request for additional 
evidence, was issued in this matter on May 15, 2002. Pursuant to 
8 C.F.R. S 103.2(b)(13), the petitioner was obliged to respond to 
that request. That section states that, in the event that a 
petitioner does not respond to such a notice, the petition shall be 
considered abandoned and shall be denied. The director found that 
the petitioner had not responded and denied the petition. 

On the Form I-290B Notice of Appeal, the petitioner asserted that 
the response to the Notice of Intent to Deny was due on June 15, 
2002, and that the Service received his response on June 3, 2002. 
In support of that assertion, the petitioner submitted a photocopy 
of a Domestic Return Recei~t showins that the California Service 
Center received the petitioAer's sub&ssion on June 3, 2002, as the 
petitioner claimed. 

Pursuant to 8 C.F.R. § 103.2(b) (15), no appeal shall lie from a 
denial of a petition based upon abandonment. However, because the 
petitioner established that it responded to the Notice of Intent to 
Deny, it has overcome the sole reason for denial. The Form I-290B 
should have been treated as a motion to reopen and the petition 
adjudicated on the merits. 

ORDER : The decision of the director is withdrawn. The matter is 
remanded for further action and consideration. 


