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DISCUSSION: The preference visa petition was denied by the 
Director, Vermont Service Center, and is now before the 
Administrative Appeals Office on appeal. The appeal will be 
dismissed. 

The petitioner is an information processing, m,anufacturing, sales 
and services corporation. It seeks to employ the beneficiary 
permanently as a technical staff member. As required by statute, 
the petition is accompanied by an individual labor certification 
approved by the Department of Labor. The director determined that 
the petitioner had not established that the beneficiary met the 
petitioner's qualifications for the position as stated in the labor 
certification. 

Section 203 (b) (3) (A) (i) of the Immigration and Nationality Act (the 
Act), 8 U.S.C. § 1153 (b) (3) (A) (i) , provides for the granting of 
preference classification to qualified immigrants who are capable, 
at the time of petitioning for classification under this paragraph, 
of performing skilled labor (requiring at least two years training 
or experience), not of a temporary or seasonal nature, for which 
qualified workers are not available in the United States. 

Section 203 (b) (3) (A) (ii) of the Act provides for the granting of 
preference classification to qualified immigrants who hold 
baccalaureate degrees and who are members of the professions. 

A labor certification is an integral part of this petition, but the 
issuance of a labor certification does not mandate the approval of 
the relating petition. To be eligible for approval, a beneficiary 
must have all the training, education, and experience specified on 
the labor certification as of the petition's filing date. Matter 
of Wing's Tea House,  16 I&N Dec. 158 (Act. Reg. Comm. 1977) . Here, 
the petition's priority date is February 22, 2000. 

The Application for Alien Employment Certification (Form ETA 750) 
indicated that the position of technical staff member required a 
Bachelor's degree in Computer Science, Mathematics, Conputer 
Engineering, or MIS. 

The director determined that the petitioner had not established 
that the beneficiary had the required Bachelor's degree and denied 
the petition. 

On appeal, counsel argues that: 

The degree requirement and the experience requirement are 
two separate issues, and we fail to see how the fact of 
the education requirement effects [the beneficiary's] 
possession of more than two years of experience. Indeed, 
this same Denial states the INS view that experience must 
remain a separate issue and cannot be combined with 
education to form a "functional equivalent. " The fact of 
a degree requirement for this job should not therefore 
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preclude consideration of experience in determining 
eligibility for approval as a skilled worker. 

The record contains an educational evaluation from the Foundation 
for International Services, Inc., which states that the benef i-ciary 
has, as a result of his progressively more responsible employment 
experiences (3 years of experience = 1 year of university-.level 
credit), an educational background the equivalent of an individual 
with a bachelor's degree in Computer Science from an accredited 
university in the United States. 

The three year experience for one year of education rule used in 
the evaluation, however, is applicable to nonimmigrant H1B 
petitions, not immigrant petitions. The beneficiary is requiiced to 
have a bachelor's degree on the Form ETA 750. The petitioner's 
actual minimum requirements could have been clarified or changed 
before the ETA 750 was certified by the Department of Labor. Since 
that was not done, the director's decision to deny the pet.ition 
must be affirmed. 

The issue here is whether the beneficiary met all of the 
requirements stated by the petitioner in block #14 of the labor 
certification as of the day it was filed with the Department of 
Labor. The petitioner has not established that the beneficiary had 
a bachelor's degree on February 22, 2000. Therefore, the petition 
may not be approved. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The 
petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. 


