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DISCUSSION: The preference visa petition was denied by the 
Director, California Service Center, and is now before the 
Administrative Appeals Office on appeal. The appeal will be 
dismissed. 

The petitioner is a medical clinic. It seeks to employ the 
beneficiary permanently in the United States as a medical 
assistant. As required by statute, the petition is accompanied by 
an individual labor certification approved by the Department of 
Labor. The director determined that the petitioner had not 
established that it had the financial ability to pay the 
beneficiary the proffered wage as of the priority date of the visa 
petition. 

On appeal, counsel submits a brief and additional evidence. 

Section 203 (b) (3) (A) (i) of the Immigration and Nationality Act (the 
Act), 8 U.S.C. § 1153 (b) (3) (A) (i) , provides for the granting of 
preference classification to qualified immigrants who are capable, 
at the time of petitioning for classification under this paragraph, 
of performing skilled labor (requiring at least two years training 
or experience), not of a temporary or seasonal nature, for which 
qualified workers are not available in the United States. 

8 C.F.R. § 204.5 (g) (2) states in pertinent part: 

Ability of prospective employer to pay wage. Any 
petition filed by or for an employment-based immigrant 
which requires an offer of employment must be accompanied 
by evidence that the prospective United States employer 
has the ability to pay the proffered wage. The 
petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the 
beneficiary obtains lawful permanent residence. Evidence 
of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial 
statements. 

Eligibility in this matter hinges on the petitioner's ability to 
pay the wage offered as of the petition's priority date, which is 
the date the request for labor certification was accepted for 
processing by any office within the employment system of the 
Department of Labor. Matter of Wing's Tea House, 16 I&N Dec. 158 
(Act. Reg. Comm. 1977). Here, the petition's priority date is 
January 12, 1998. The beneficiary's salary as stated on the labor 
certification is $9.00 per hour which equates to $18,720.00 per 
annum . 
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Counsel submitted copies of the petitioner's Internal Revenue 
Service (IRS) Forms 1120 for the years 1996 through 2000. The IRS 
Forms show taxable income of $26,280 for 1998; $8,817 for 1999; and 
-$1,062 for 2000. In each year current net liabilities exceeded 
current net assets. 

The director determined that the evidence submitted did not 
establish that the petitioner had the ability to pay the proffered 
wage and denied the petition accordingly. 

On appeal, counsel argues that the beneficiary will replace one of 
the employees and that the petitioner would then be able to pay the 
wage offered. 

Counsel's argument is not persuasive. These funds were not 
retained by the petitioner for future use. Instead, these funds 
were expended on compensating workers and therefore not readily 
available for payment of the beneficiary's salary in 1996. Funds 
spent elsewhere may not be used as proof of ability to pay the 
proffered wage. 

Counsel further argues that [i] n the instant case, Petitioner also 
has reasonable expectations of continued increase in business and 
increasing profits for Barte Medical Group, Inc. based on 
circumstances similar to those in Sonegawa." 

Matter of Sonegawa, 12 I&N Dec. 612 (Reg. Comm. 1967) relates to 
petitions filed during uncharacteristically unprofitable or 
difficult years but only within a framework of profitable or 
successful years. The petitioning entity in ~onegawa had been in 
business for over 11 years and routinely earned a gross annual 
income of about $100,000.00. During the year in which the petition 
was filed in that case, the petitioner changed business locations, 
and paid rent on both the old and new locations for five months. 
There were large moving costs and also a period of time when the 
petitioner was unable to do regular business. The Regional 
Commissioner determined that the petitioner's prospects for a 
resumption of successful business operations were well established. 
The petitioner was a fashion designer whose work had been featured 
in Time and Look magazines. Her clients included Miss Universe, 
movie actresses, and society matrons. The petitioner's clients had 
been included in the lists of the best dressed California women. 
The petitioner lectured on fashion design at design and fashion 
shows throughout the United States and at colleges and universities 
in California. The Regional Commissioner's determination in 
Sonegawa was based in part on the petitioner's sound business 
reputation and outstanding reputation as a couturiere. 
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Counsel has provided no evidence which establishes that unusual 
circumstances existed in this case which parallel those in 
Sonegawa, nor has it been established that 1999 and 2000 were 
uncharacteristically unprofitable years for the petitioner. 

Counsel also cites an unpublished decision of a federal district 
court in Massachusetts. Counsel asserts that in this case, the 
court held the Service (now CIS) applied an "improper standard of 
ability to pay" when it did not examine "the entire financial 
picture." Counsel's claim is not supported by the record as 
counsel has not provided a copy of the court's decision. Matter of 
Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988) ; Matter of Ramirez- 
Sanchez, 17 I&N Dec. 503, 506 (BIA 1980) . 

Furthermore, in contrast to the broad precedential authority of the 
case law of a United States circuit court, the AAO is not bound to 
follow the published decision of a United States district court in 
cases arising within the same district. See Matter of K-S-, 20 I&N 
Dec. 715 (BIA 1993). The reasoning underlying a district judge's 
decision will be given due consideration when it is properly before 
the AAO; however, the analysis does not have to be followed as a 
matter of law. Id. at 719. In addition, as the published 
decisions of the district courts are not binding on the AAO outside 
of that particular proceeding, the unpublished decision of a 
district court would necessarily have even less persuasive value. 

Finally, counsel states that the CIS failed to take depreciation 
into consideration. 

In determining the petitioner's ability to pay the proffered wage, 
the CIS will examine the net income figure reflected on the 
petitioner's federal income tax return, without consideration of 
depreciation or other expenses. Reliance on federal income tax 
returns as a basis for determining a petitioner's ability to pay 
the proffered wage is well-established by both CIS and judicial 
precedent. Elatos Restaurant Corp. v. Sava, 632 F. Supp. 1049, 1054 
(S.D.N.Y. 1986) (citing Tongatapu Woodcraft Hawaii, Ltd. v. 
Feldman, 736 F.2d 1305 (9th Cir. 1984) ; see also Chi-Feng Chang v. 
Thornburgh, 719 F.Supp. 532 (N.D. Texas 1989); K.C.P. Food Co., 
Inc. v. Sava, 623 F.Supp. 1080 (S.D.N.Y. 1985) ; Ubeda v. Palmer, 
539 F-Supp. 647 (N.D. Ill. 1982), aff'd, 703 F.2d 571 (7th Cir. 
1983). In K.C.P. Food Co., Inc. v. Sava, the court held the CIS 
had properly relied on the petitioner's net income figure, as 
stated on the petitioner1 s corporate income tax returns, rather 
than the petitioner's gross income. 623 F. Supp. at 1084. The 
court specifically rejected the argument that the CIS should have 
considered income before expenses were paid rather than net income. 
Finally, there is no precedent that would allow the petitioner to 
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"add back to net cash the depreciation expense charged for the 
year. " Chi -Fen9 Chang v. Thornburgh, 719 F. Supp. at 537; see also 
Elatos Restaurant Corp. v. Sava, 632 F.Supp. at 1054. 

The petitioner's IRS Form 1120 for calendar year 1998 shows a 
taxable income of $26,280. The petitioner could pay a proffered 
wage of $18,720.00 a year out of this income. 

The tax returns for 1999 and 2000, however, do not show that same 
ability. As previously noted, the petitioner's Form 1120 for 1999 
shows a taxable income of $8,817, while the 2000 Form shows a loss 
of -$I, 062. 

The petitioner must show that it had the ability to pay the 
proffered wage as of the priority date of the petition and 
continuing until the beneficiary obtains lawful permanent resident 
status. See 8 C.F.R. § 204.5(g)(2). 

Accordingly, after a review of the federal tax returns submitted, 
it is concluded that, although the petitioner has established that 
it had sufficient available funds to pay the salary offered as of 
the priority date of the petition, such ability has not continued. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The 
petitioner has not met that burden. 

ORDER : The appeal is dismissed. 


