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DISCUSSION: The preference visa petition was denied by the
Director, California Service Center, and is now before the
Administrative Appeals Office on appeal. The appeal will be
sustained.

The petitioner is a restaurant. It seeks to employ the
beneficiary permanently in the United States as a cook. As

required by statute, the petition is accompanied by a Form ETA
750 Application for Alien Employment Certification approved by
the Department of Labor. The director determined that the
petitioner had not established that it had the continuing ability
to pay the beneficiary the proffered wage beginning on the
priority date of the visa petition.

On appeal, counsel submits a brief and additional evidence.

Section 203(b) (3) (A) (I) of the Immigration and Nationality Act
(the Act), 8 U.S.C. § 1153 (b) (3) (A) (1), provides for the granting
of preference classification to qualified immigrants who are
capable, at the time of petitioning for classification under this
paragraph, of performing skilled labor (requiring at least two
years training or experience), not of a temporary nature, for
which qualified workers are not available in the United States.

8 C.F.R. § 204.5(qg) (2) states, in pertinent part:

Ability of prospective employer to pay wage. Any
petition filed by or for an employment-based immigrant
which requires an offer of employment must be
accompanied by evidence that the prospective United
States employer has the ability to pay the proffered
wage. The petitioner must demonstrate this ability at
the time the ©priority date is established and
continuing until the beneficiary obtains lawful
permanent residence. Evidence of this ability shall be
in the form of copies of annual reports, federal tax
returns, or audited financial statements.

Eligibility in this matter hinges on the petitioner’s continuing
ability to pay the proffered wage beginning on the priority date,
the day the Form ETA 750 was accepted for processing by any
office within the employment system of the Department of Labor.
Matter of Wing’s Tea House, 16 I&N Dec. 158 (Act. Reg. Comm.
1977) . Here, the Form ETA 750 was accepted on April 27, 2001.
The proffered wage as stated on the Form ETA 750 1is $600 per
week, which equals $31,200 per year.

With the petition counsel submitted the 2001 Form 1040 joint
income tax return of the petitioner’s owner and the owner’s
Spouse. The accompanying Schedule C, Profit or Loss from
Business (Sole Proprietorship) shows that the ©petitioner
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generated a net profit of $29,749 during that year. The Form
1040 shows that the petitioner’s owner and the owner’s spouse
declared an adjusted gross income of $51,405 during that vyear,
including the petitioner’s profit.

Counsel also provided a copy of the 2000 Form 1040 tax return of
the petitioner’s owner and the owner’s spouse. Because the
priority date of the petition is April 27, 2001, the information
on that tax return is not directly relevant to the petitioner’s
ability to pay the proffered wage.

Further still, counsel provided copies of the petitioner’s
California Form DE-6 Quarterly Wage Reports for all four quarters
of 2001. Those reports show that the petitioner employed between
two and four workers during those four quarters and that the
beneficiary was not among those workers. Those reports also show
that, during 2001, the petitioner paid a total of $42,579 in
wages.

The director determined that the evidence submitted did not
establish that the petitioner had the ability to pay the
proffered wage and, on September 4, 2002, denied the petition.
The director noted that the petitioner’s owner’s adjusted gross
income of $51,405 during 2001, reduced by the $31,200 proffered
wage, would be insufficient to support the petitioner’s owner’s
family of five.

On appeal, counsel declares that the director’s remark that the
petitioner’s owner is unable to support his family of five on
$20,205 1is speculative. Counsel further argues that the
petitioner’s owner has other assets that are sufficient, combined
with the petitioner’s profit, to pay the proffered wage.

Counsel notes that “(E)mployers hire employees when it is
determined that the employee will generate revenues in excess of
the salary paid. Counsel also states that the petitioner’s owner
is “hiring [the beneficiary] to free up (sic) employer’s time for
more productive and profitable employment.”

Thus, counsel asserts two mutually consistent ways in which
hiring the beneficiary might increase the petitioner’s owner’s
adjusted gross income rather than decrease it. The beneficiary
might generate more income than is required to pay his salary.
In the alternative, or in addition, the petitioner’s owner, freed
from his chores at the restaurant, might obtain employment
elsewhere or start an additional business, and be enriched in
that manner.

Counsel has provided no evidence of the amounts to be derived by
hiring the beneficiary and hiring out the petitioner’s owner.
Absent any evidence, the conclusion that hiring the beneficiary
will cause the petitioning entity to thrive is certainly
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speculative. Even assuming that the petitioner is hiring the
beneficiary with that expectation, no evidence has been submitted
that the petitioner’s judgement in these matters is reliable.

Further, absent any evidence, the assumption that the
petitioner’s owner intends, and is able, to obtain other, more
lucrative employment, or to start an additional profitable
business is unwarranted. Counsel alleges, on appeal, that the
petitioner’s owner will do so, but submits no evidence of that
assertion.

With the appeal, counsel submitted statements of the balance of
the petitioner’s owner’s and owner’s spouse’s Jjoint savings
account. Those 18 monthly statements are for the months ending
April 15, 2001 through September 15, 2002. The ending balances
on those statements vary from a high of $70,754.54 on January 15,
2002 to a low of $29,698.01 on August 15, 2002.

Counsel observes, further, that the petitioner’s owner had
additional assets that he could have used to pay the proffered
wage. Because the petitioner is a sole proprietorship, and the
petitioner’s owner is obliged to use his own income and assets to
satisfy the petitioner’s debts and obligations, the income and
assets of the owner may be considered in determining the ability
to pay the proffered wage. In this case, the petitioner has
established that it possesses adequate income and assets to pay
the proffered wage.

From April through December of 2001, the petitioner’s owner’s
savings account balance never fell below $50,000. Even if
additional funds were necessary to pay the proffered wage during
that year, the petitioner would have been able to contribute
sufficiently to pay the proffered wage.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The
petitioner has met that burden.

ORDER: The appeal is sustained.



