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DISCUSSION: The preference visa petition was denied by the 
Director, California Service Center, and is now before the 
Administrative Appeals Office ( M O )  on appeal. The appeal will be 
dismissed. 

The petitioner is a business products marketing firm. It seeks to 
employ the beneficiary permanently in the United States as a 
designer of catalog layouts. As required by statute, the petition 
is accompanied by an individual labor certification, the 
Application for Alien Employment Certification (Form ETA '750), 
approved by the Department of Labor. 

Section 203 (b) (3) (A) (i) of the Immigration and Nationality. Act 
(the Act), 8 U.S.C. § 1153 (b) ( 3 )  (A) (i) , provides for the granting 
of preference classification to qualified immigrants who are 
capable, at the time of petitioning for classification under this 
paragraph, of performing skilled labor (requiring at least two 
years training or experience), not of a temporary or seasonal 
nature, for which qualified workers are not available in the 
IJnited States. 

8 C.F.R. § 204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any 
petition filed by or for an emplojment-based immigrant 
which requires an offer of employment must be 
accompanied by evidence that the prospective United 
States employer has the ability to pay the proffered 
wage. The petitioner must demonstrate this ability at 
the time the prlority date is established and 
continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall be 
either in the form of copies of annual reports, federal 
tax returns, or audited financial statements. 

gligibility in thls matter hinges on the petitioner's ability to 
pay the wage offered as of the petition's priority date, which is 
the date the request for labor certification was accepted for 
processing by any office within the employment system of the 
Department of Labor. Matter of Wing's Tea House, 16 I&N Dec . 158 
;Act. Reg. Comm. 1977). The petition's priority date in this 
instance is August 9, 1996. The beneficiary's salary as stated on 
the labor certification is $37,338 per year. 

i'ounsel initially submitted insufficient evidence of the 
petitioner's ability to pay the proffered wage as of the priority 
3ate and continuing until the beneficiary obtains lawful permanent 
residence. In a request for evidence dated November 18, 2000 
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(RFE) , the director required evidence of the ability to pay from 
the priority date and the petitioner's 1999 federal income tax 
returns, and proof of the identity of the petitioner's owner. 

Counsel submitted the petitioner's 1999 Form 1040, U.S. Individual 
Income Tax Return, including Profit or Loss from Business, Sole 
Proprietorship (Schedule C) . The petitioner's federal tax return 
for 1999 reflected Adjusted Gross Income (AGI) of $63,267, 
including $12,403 of business income from Schedule C. 

The director noted that the 1998 Schedule C in the record showed 
$4,421 of business income, but did not observe that the Form 1040 
showed AGI of $50,675, including the business income. 

The director determined that  he evidence did not establish that 
the petitioner had the ability to pay the proffered wage at the 
priority date and continuing to the present and denied the 
petition. 

On appeal, counsel submits the petitioner's federal tax return for 
2000. It reflected AGI of $63,784, including $9,796 of business 
income from Schedule C. The AGI for 1998, 1999, and 2000 is equal 
to or greater than the proffered wage. AGI includes amounts found 
on Forms W-2 of the petitioner's spouse. These years of AGI do 
not suffice. 

The petitioner must show that it had the ability to pay the 
proffered wage with particular reference to the priority date of 
the petition. In addition, it must demonstrate that financial 
ability and continuing untii the beneficiary obtains lawful 
permanent residence. See Matter o f  Great Wall, 16 I&N Dec. 142, 
145 (Acting Reg. Comm. 1977); Matter of Wing's Tea House, 16 I&N 
Dec . 158 (Act. Reg. Comm. 1977; ; C h i  -Fen9 Chang v. Thornburgh, 719 
F.Supp. 532 (N.D. Tex. 1989). The regulations require proof of 
eligibility at the priority date. 8 C.F.R. § 204.5 (g) (2) . 8 
C.F.R. § 103.2(b)\ (1) ar~d (12). 

The record has no annual reports, federal tax returns, or audited 
financial statements for the priority date, 1996, or 1997, though 
the 1-140 states that the petitioner has been in business since 
1992. 8 C.F.R. S 204.5 (g) (2) . Counsel offers, instead, year-end 
bank statements and balances for 1997-2001 to show continuing 
business activity and the ability to pay. No statement documents 
the bank balance for the priority date, 1996. All others were 
overdrafts, namely, (incomplete statement) for 1997, ($15 -40) for 
1998, ($2,389.25) for i999, ($429.40) for 2000, and ($279.68) for 
2001. Counsel does not explain how a non-existent record for the 
priority date and overdrafts for continuing years might document 
the ability to pay the proffersd wage. 
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Simply going on record without supporting documentary evidence is 
not sufficient for purposes of meeting the burden of proof in 
these proceedings. See Mat te r  of Treasure C r a f t  of California, 14 
I & N  Dec. 190 (Reg. Comm. 1972) . 

After a review of the federal tax returns, bank statements, and W- 
2 Forms, it is concluded that the petitioner has not established 
that it had sufficient available funds to pay the salary offered 
as of the priority date of the petition and continuing until the 
beneficiary obtains lawful permanent residence. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The 
petitioner has not met that burden. 

ORDER:' The appeal is dismissed. 


