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DISCUSSION: The preference visa petition was denied by the Director, California Service Center, and is now 
before the Administrative Appeals Ofice (AAO) on appeal. The appeal will be dismissed. 

The petitioner is a restaurant. It seeks to employ the beneficiary permanently in the United States as a specialty 
chef. As required by statute, the petition is accompanied by an individual labor certification approved by the 
Department of Labor. The director determined that the petitioner had not established that it had the continuing 
fmancial ability to pay the beneficiary the proffered wage as of the priority date of the visa petition. 

On appeal, counsel submits a Form I-290B with a brief statement. 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. 3 1153(b)(3)(A)(i), provides 
for the granting of preference classification to qualified immigrants who are capable, at the time of petitioning for 
classification under this paragraph, of performing skilled labor (requiring at least two years training or 
experience), not of a temporary or seasonal nature, for which qualified workers are not available in the United 
States. 

The regulation at 8 C.F.R. $204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any petition filed by or for an employment-based 
immigrant which requires an offer of employment must be accompanied by evidence that the 
prospective United States employer has the ability to pay the proffered wage. The petitioner 
must demonstrate this ability at the time the priority date is established and continuing until the 
beneficiary obtains lawful permanent residence. Evidence of this ability shall be either in the 
form of copies of annual reports, federal tax returns, or audited financial statements. 

Eligibility in this matter hinges on the petitioner's ability to pay the wage offered as of the petition's priority date, 
which is the date the request for labor certification was accepted for processing by any office within the 
employment system of the Department of Labor. Here, the petition's priority date is December 28, 1998. The 
beneficiary's Salary as stated on the labor certification is $30,305.60 per annum. 

With the petition, counsel provided an incomplete copy of the petitioner's 2001 tax return.' The director found 
this evidence insufficient, and issued a request for evidence on October 22, 2002. In that request, the director 
required the petitioner to submit complete copies of its federal tax returns fro 1998 to the present, and 
additionally requested copies of the petitioner's quarterly wage reports for the pre ious four quarters. Counsel 
complied with this request, and in addition to the required documentation, counsel s bmitted a statement from the 

consequently denied the petition on March 12,2003. 

I petitioner regarding its financial situation. The director found this additional e idence to be deficient, and v 
On April 9,2003, the petitioner's counsel filed Form I-290B with a statement g the AAO that a brief and a 
statement from a financial expert would be submitted within thu-ty days. date of this decision, no 
further documentation has been received in this office. 

' Counsel for the petitioner also included three separate employment verification letters esting to the work experience 
claimed by the beneficiary on the labor certification. Since the director's decision was on this issue, there is no 
need to further discuss the beneficiary's qualifications within the scope of this decision. 
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In determining the petitioner's ability to pay the proffered wage, Citizenship and Services (CIS) will 
examine the net income figure reflected on the petitioner's federal income tax consideration of 
depreciation or other expenses. Reliance on federal income tax returns as a a petitioner's 
ability to pay the proffered wage is well established by judicial precedent. 
F. Supp. 1049,1054 (S.D.N.Y. 1986) (citing Tongatapu Woodcrd 
Cir. 1984); see also Chi-Feng Chang v. Thornburgh, 719 F. Supp. 
v. Sava, 623 F. Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 
571 (7th Cir. 1983). 

A review of the record shows that the petitioner submitted tax returns for 1998,199 ,2000, and 2001. The AAO 
notes that the petitioner, originally a sole proprietorship, incorporated in 1999. e petitioner's adjusted gross 

below. 

4 
income and business income for 1998, and ordinary income and net current assets 1999 onward, is set forth 

Adiusted Gross Income Busines Income 
1998 $22,906.00 - $24,648.00 

Year Ordinary Income Net A C ent Assets 

In addition, quarterly wage statements for the petitioner were submitted for the arters ending December 31, 
2002, June 30,2002, March 3 1,2002, and December 3 1,200 1 .' The wage that the petitioner paid 
the following amount of wages to the beneficiary: 

Quarter Ending Amount Paid 
1213 112002 $1,140.48 
0613012002 $3,745.30 
0313 112002 $3,256.38 
1213 112001 $3,569.95 

The total amount of wages paid to the beneficiary in 2002 was $8,142.16. The tot amount of wages paid to the 
beneficiary in 2001 was $3,569.95. 

The director determined that the petitioner had not established its ability to pay proffered wage from the 
priority date and continuing until the beneficiary obtains l a f i l  permanent residenc the AAO agrees 
with the director's ultimate conclusion, the director's analysis is slightly flawed. T address each of 
the relevant years separately in assessing the petitioner's ability to pay. 

In 1998, the petitioner filed as a sole proprietorship, and had an adjusted gross of $22,906.00, and a net 
profit of $24,648.00. Although the figures on the 1998 return fall short of the wage, the director failed 
to look at the priority date of the petition in determining the petitioner's the beneficiary's salary. 
Since the priority date was established on December 28, 1998, the to show that it had 
the hnds to pay the beneficiary for the three remaining days in salary, the 

The petitioner provided no explanation as to why the report for the quarter ending on Se tember 30,2002 was omitted. I 
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petitioner must demonstrate that it could pay the beneficiary $249.09. Since the has sufficient funds to 
meet this wage, the AAO finds that the petitioner established its ability to wage as of the 
priority date of the petition. 

In 2000, the petitioner's 
demonstrated its ability the beneficiary 
wages in the amount of 
becomes responsible for 
income for 2001 clearly 

A review of the record, therefore, shows that the petitioner met its burden for 1998,2000, and 2001.~ 
The petitioner's financial performance for 1999, however, presents a problem. 

In 1999, the petitioner had a net income of $15,428 and negative assets. in the record to 
suggest that the petitioner employed the beneficiary during this period; 
amount of the proffered wage by wages paid to the beneficiary. 
ability to pay the proffered wage with particular reference to 
must also demonstrate a continued financial ability to 
permanent residence. See Matter of Great Wall, 16 I&N 
Wing's Tea House, 16 I&N Dec. 158 (Act. Reg. Comrn. 
532 (N.D. Tex. 1989). (Emphasis added). Although the 
2000, and 2001, this ability must be continuing 
to pay the proffered salary in 1999, the 

The petitioner also submitted a 
however, is of little 
C.F.R. 3 204.5(g)(2). The 
contained in the record upon 

Although counsel for the petitioner alleged that a financial statement from an would be submitted on 
appeal, the record fails to reflect any such evidence. After a review of the it is concluded that the 
petitioner has not established that it had sufficient available funds to pay the as of the priority date 
of the petition and continuing thereailer. 

In visa petition proceedings, the burden is on the petitioner to establish eligibili the benefit sought. See 
Matter of Brantigan, 11 I&N Dec. 493 (BIA 1966). The petitioner must by a preponderance of 
evidence that the beneficiary is fully qualified for the benefit sought. Matter 21 I&N Dec. 1035, 
1036 (BIA 1977); Matter of Patel, 19 I&N Dec. 774 (BIA 1988); Matter of Dec. 15 1 (BIA 
1965). The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 1 

Although wage statements were submitted for 2002, no tax documentation to show the etitioner's net income for that 
year was provided. The AAO recognizes that at the time this documentation was in early January of 2003, it 
was unlikely that the petitioner had filed its taxes for 2002. The petitioner would net income in excess of 
$22,163.44 to establish its continuing ability to pay the proffered wage for 2002. 


