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DISCUSSION: The employment-based immigrant visa petition was approved by the Director, Nebraska Service 
Center, and is now before the Administrative Appeals Office on certification. The director's decision will be 
withdrawn and the petition will be denied.' 

The petitioner is a healthcare facility for severely handicapped children. ft seeks to employ each beneficiary 
permanently in the United States as a "developmental disability specialist."' The instant petition was supported 
by a Form ETA 750 filed with the Department of Labor (DOL) on July 46, 2002. On August 14, 2003, the 
director issued a Notice of Intent to Deny (NOID), for the related petitions,iLIN 03 110 55083 and LIN 03 067 
5 1563. The NOID explained that it appeared that the petitions could not bd approved as a matter of law, so no 
additional evidence was being requested. Nonetheless, the petitioner was a+orded an opportunity to submit any 
additional information or arguments, including any precedent decision4 that should be considered. On 
September 15, 2003, the petitioner's counsel submitted a response t o  the NOID, submitting additional 
information and arguments. The petitioner's counsel argued that the beneficiaries qualified under the skilled 
worker classification, and in the alternative, requested that the petitions be donsidered under the "other worker" 
classification. 

The director ~ssued his decisions on September 30, 2003, approving the instant petition and certifying the 
decision to the M O .  The director denied the two related petitions, and glso certified those decisions to the 
M O .  

The Statutory and Regulatorv Requirements Relating to Skilled Workers 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. 9 1153(b)(3)(A)(i), provides 
for the granting of preference classification to qualified immigrants who are capable, at the time of petitioning 
for classification under this paragraph, of performing skilled labor (requiring at least two years training or 
experience), not of a temporary nature, for which qualified workers are not mailable in the United States. 

The regulations, at 8 C.F.R. 8 204.5(1)(2) define skilled worker as follows: 

Skilled worker means an alien who is capable, at the time of petitioning for this classification, 
of performing skilled labor (requiring at least two years training o r  experience), not of a 
temporary or seasonal nature, for which qualified workers are no// available in the United 
States. Relevant post-secondary education may be considered as trqining for the purposes of 
this provision. 

Part 14 of the ETA 750, which specifies the minimum education, trainiqg and experience for the position, 
requires the individual filling the position to have at least a bachelor's dehee in any field. At part 15, other 

I This preference visa petition is among numerous preference visa petitions subrniked to the Nebraska Service Center by 
the petitioner. The decision in this case is one of three visa on September 30, 2003. The 
director denied two of the petitions and granted the third. All three by the director to the 
Administrative Appeals Office (AAO), for review the director's two 
denials and denies the third on an issue not raised by the director. In all 
failure to establish that it has the ability to pay the proffered wage. 
the decisions will discuss the three cases certified to the AAO for 
each appeal. The AAO believes this will assist the petitioner, the 
any similar cases filed in the future. 

The ETA 750 reflects that the position's occupational title is "Teacher, Home ~ h e r a ~ ~ "  with occupational code 195- 
227-01 8. 
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special requirements, the petitioner stated "Bachelorls/Foreign ~~uivalentlqredential Evaluation which shows 
a combination of education, training and or work experience equivalencyl" The position has no separately 
specified training or experience requirements. 

The issue in these petitions is whether the beneficiaries, by virtue of tlieir education, qualify as skilled 
workers within the meaning of the regulations. Specifically, the questibn to be decided centers on the 
meaning of relevant post-secondary education and whether the bachdlor's degrees possessed by the 
beneficiaries satisfy the regulatory requirements. 

The Beneficiaries' Training, Experience and Education 

Before discussing the findings of the director or the arguments raised by the petitioner's counsel, it is 
appropriate to examine what the record shows are the specific training, education and experience of the 
beneficiary. 

The record reflects that the beneficiary is a thirty-eight year old alien who 4as  born in, and is currently living 
in, the Philippines. Part 11 of Part B of the ETA 750 reflects that the beneficiary attended the University of 
St. Thomas in the Philippines from June 1981 through April 1989, receiviqg a Bachelor's degree in Zoology 
and a Doctor of Medicine. Parts 12 and 13 reflect that the beneficiary poss~sses no additional qualifications, 
skills, proficiencies, or licenses demonstrating any special qualificationb or skills. With respect to the 
beneficiary's work experience, part 15 of Part B of the ETA 750 reflecjts that the beneficiary has been 
employed as a Resident Physician from November 1990 to the time that the ETA 750 was filed.3 

At issue is whether the director properly determined that the beneficiaries did not qualify as skilled workers. 
A review of the reasons supporting the Service Center's decision is apptopriate. Because the ETA 750 
indicated that no particular training or experience was required, the ~ervihe Center focused its analysis on 
whether the beneficiaries possessed the appropriate education to qublify under the skilled worker 
classification. Examining the regulatory requirements at 8 C.F.R. 5 204.51(1)(2), the director noted that the 
regulations specify that, "relevant post-secondary education" may be considered as training when assessing an 
alien's qualifications as a skilled worker. (Emphasis supplied.) The diredtor noted that he was unable to 
identify any precedent decision, CIS policy or other guidance defining the term "relevant" in regard to post- 
secondary education in the skilled worker context. Consequently, he turned to Merriam-Webster's Collegiate 

3 We note the following information relating to the other two petitions certified to this office. LIN 03 110 55083 relates 
to beneficiarywl- The record reflects that Mr. Apari is a twenty-~'~ven year old alien who was born in, 
and is currently living in, the Philippines. Part 11 in Part B of the ETA 750 reflepts t h a t m e n d e d  Benguet 
State University in the Philippines, from June 1994 through March 2001, receiving a Bachelor's degree in Agriculture. 
Parts 12 and 13 reflect tha-ssesses no additional qualifications and skills or proficiencies, or licenses 
demonstrating any special qualifications or skills. With respect to t I ork experience, Part 15 of Part B of 
the ETA 750 reflects that t h a s  unemployed durin*ls preceding the submission of the 
application for labor certification, and has held no jobs related to the position LIN 03 
067 51563 relates to beneficiary quing. The record reflects tha a thirty-one year old 
alien who was born in, and is c-e Philippines. Part 11 in 750 reflects that Mr. 
Buquing attended the Philippine Maritime Institute in the Philippines, from 
a Bachelor's degree in Maritime Transportation. Questions 12 and 13 
qualifications, skills, proficiencies, or licenses demonstrating any 
Buquing's work experience, Question 15 of Part B of the ETA 
factory worker, crane operator, and most recently as a baker. 
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Dictionary, Tenth Edition for instruction as to the meaning of the term.  hat source defined the term as 
follows: "Having significant and demonstrable bearing on the matter at hand." 

The director determined that the education must be relevant to the mattdr at hand, i.e., the duties of the 
position. The decision analyzed the petitions submitted on behalf of each beneficiary, and examined the 
education received by each beneficiary in comparison to the duties to be p{rformed in the job. The director 
noted that the position of developmental disability specialist, according to the DOL's occupational code and 
Dictionary of Occupational Titles, falls within the sub-group of Occupatidns in Social and Welfare Work, 
which the DOL defines as occupations concerned with rendering assistaice to individuals or groups with 
problems, such as illness and a variety of other conditions. The director! then turned to the duties of the 
developmental disability specialist as described in the response to Questioe 13 of the ETA 750 and certified 
by DOL. It is worth repeating that description of the duties to be performed Bs described by the petitioner: 

To develop and implement a continuous active treatment prografn for each profoundly 
mentally and physically handicapped resident to enable each individual to function as 
independently as possible and prevent skill regression. Observe, instruct and play with 
resident and confer with professionals and parents to obtain infonrqation relating to child's 
mental and physical development. Develop individual teaching $an covering self-help, 
motor, social, cognitive and language skills development. Reirises teaching plan to 
correspond with child's rate of development. Consults and coordinates plans with other 
professionals. 

The director then thoroughly discussed the information in the record relatin& to the post-secondary education 
received by the beneficiaries in order to determine whether it should be considered education having 
"significant and demonstrable bearing" on the duties of the position. 

In the case of the beneficiary, the director found that the beneficiary'~ post-secondary education was 
sufficiently related to the duties to be performed to conclude that the Geneficiary qualified as a skilled 
~ o r k e r . ~  

Petitioner's Position in Suvport of the Beneficiaries' Qualifications as Skilled Workers 

The petitioner's counsel has submitted a brief and additional evidence in sdpport of the petitioner's position 
that the beneficiaries qualify as skilled workers. Counsel's basic assertion is that possession of a bachelor's 
degree in any subject area necessarily qualifies the beneficiaries as skilled wbrkers. Counsel explains that due 
to the petitioner's inability to attract qualified workers for the position of Defrelopmental Disability Specialist, 
it has liberalized the requirements for the position. Counsel argues that fequiring applicants to possess a 
bachelor's degree in any area is sufficient because positions to which D ~ L  assigns a Specific Vocational 
Preparation (SVP) score of 7, or higher, are generally considered to be skilled worker positions. Counsel 
asserts that fulfilling requirements for a bachelor's degree necessarily i m b s  such beneficiaries with the 

I 

4 In the case o t o r  reviewed the transcripts and evaluation sub&tted in connection with the petition 
and found that the coursework related to his degree in ~ ~ r i c h l t u r e  consisted of gendral coursework, as well as a number 
of identified agricultural courses relating, of course, to his major area of study. In the case of - the director 
also reviewed the transcripts and evaluation of his degree in Maritime ~rans~ortdt ion and found that the coursework 
consisted of general coursework and numerous courses in marine related subjects, hi area of concentration. The director 
concluded that while the degrees o-ere determined be equivalent to an institution of 

duties of the position. 
higher learning in the United States, they could not be found to have a "significadt and demonstrable bearing" on the 
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skills necessary for them to successfully perform the duties of the position. In support of the petitions, 
counsel has offered evidence in the form of letters from three individuals dho  back the petitioner's assertion 
that a bachelor's degree provides the necessary training and experience for the developmental disability 
specialist position. 

Two letters are from current employees of Swann Special Care Center. Orhe is from Cathy Potter, Director, 
Day Training Program, and was submitted in support of the original petitions. The second letter is from 

Qualified Mental Retardation Professional, and was submitted following certification of the 
decision. The third letter, also submitted with the original petition, is froml l a n  
Assistant Professor in the Department of Special Education at the University; of Illinois, Urbana-Champaign. 

All three letters are offered in support of the petitioner's contention that a bachelor's degree in any subject 
area qualifies the petitioners for the position of Developmental Disability Sptcialist. 

Potter Letter 

The letter from Cathy Potter describes the Swann Special Care Center as serving individuals who are 
"severely and profoundly" handicapped and unable to be cared for by their families. Ms. Potter, as the 
Director, serves as the supervisor of the nursing staff, and in an advisoiy capacity to the medical staff, 
department heads and administrators in matters related to patient care. In addition, the letter states that she is 
involved in "the establishment of personnel qualification requirements" among other duties, as well as 
performing various training, oversight, and personnel management functiohs. In addition to these multiple 
duties, she directly supervises the Developmental Disability Specialist positions at issue. She states that after 
reviewing the job description for the "developmental disability speciaiistsw she has concluded that a 
generalized bachelor's degree adequately prepares an individual to perfo* those functions. She bases her 
conclusion on a description of the learning environment and type of acaderriic training that bachelor's degree 
candidates receive. She also concludes that in addition to knowledge and skills, the bachelor's degree 
candidates also "demonstrate a higher degree of interest and curiosity" in helping the residents "actualize 
themselves." 

Spaugh Letter 

The letter from -asserts that she serves as a case manager af Swann Special Care Center and 
has reviewed the job description for the Developmental Disability Specialist positions. She attests that a 
generalized bachelor's degree adequately prepares an individual to perform $ose duties. Her letter goes on to 
state each of the elements contained in the description of duties for the developmental disability specialist as 
listed in the ETA 750 and describes elements of training for a bachelor's deqee that fulfill the requirements. 

Santos Letter 

The letter fro-scusses the existence of a shortage of highly qbalified professionals in the field 
of Special Education and the difficulties in filling those positions. The letted asserts that individuals obtaining 
bachelor's degrees, aside from obtaining content knowledge, emerge with bork skills such as the ability to 
comprehend new concepts, develop analytical skills, apply concepts an# ideas, evaluate outcomes and 
develop organizational skills as well as various interpersonal and life shlls. ~ 
What the Letters Do Not Address and How They Do Not Fully Support petitioner's Position 



LIN03 072 51157 
Page 6 

None of the letters provide information on the number of persons currdntly in developmental disability 
specialist positions, whether the job description of those to be employed i n  the positions matches the job 
description of those currently performing the duties, what type of degrees the persons currently filling the 
positions possess, or any indicators of the success of those persons such as evaluations, retention rates, etc. In 
addition, the authors offer no evaluation of the educational background of any of the beneficiaries for the 
positions or their specific qualifications for the position. The absence &f this information is particularly 
noteworthy for the two Swann employees who presumably have been irpvolved in recruitment efforts at 
Swann, including those efforts that led to the decision to petition for the beneficiaries. 

Counsel is basically asserting that post secondary training in the form of a bachelor's degree satisfies the 
training requirement set forth in the regulations. While the regulation does allow post secondary education to 
be used to satisfy the training requirement, the determinative issue is not post secondary education itself, but 
"relevant" post secondary education. 

As noted earlier, the director, in the absence of any precedent interpreting the regulatory requirement, turned 
to a dictionary definition. The petitioner's counsel counters this with her o h  preferred dictionary definition. 
According to that definition, "relevant" means, "having a bearing on or connection with the matter at hand." 
The source of this definition is The American Heritage Dictionarv of the hn l i sh  Language, Fourth Edition, 
Copyright 2000 by Houghton Mifflin Company. Counsel prefers this defidition as she notes that unlike the 
definition used by the director, there is no reference to the education having "a significant and demonstrable 
bearing." Consequently, counsel's position is that any post secondary bachelor's degree is sufficient because 
there need not be a significant connection between the coursework takeh and the job duties, just some 
connection. 

Because this matter turns on the legal interpretation of the regulation, we believe it to be appropriate to 
examine the definition of the term "relevant" as found in Black's Law Dictianary. That definition states: 

Logically connected and tending to prove or disprove a matter in iysue; having appreciable 
probative value -- that is, rationally tending to persuade peoplk of the probability or 
possibility of some alleged fact. Cf. MATERIAL. "The word "releqant' means that any two 
facts to which it is applied are so related to each other that according to the common course 
of events one either taken by itself or in connection with other facts proves or renders 
probable the past, present, or future existence or non-existencd of the other." James 
Fitzjames Stephen, A Digest of the Law ofEvidence 2 (4th ed. 1881), 

Black's Law Dictionary 1293 (7th ed. 1999). 

We find, in keeping with both the legal definitions of the term, and tl$ policy reasons underlying the 
regulatory scheme, that relevant post secondary education, which can serve to satisfy training or experience, 
is education which bears more than a casual relationship to the matter at ha$, i.e., the duties to be performed. 
For this reason, we interpret the term relevant to mean that for a beneficiaryis post secondary education to be 
considered, it must be logically related and have appreciable probative value as to the capacity of the 
beneficiary to perform the job duties on the basis of the educational qualifications alone. 

The difficulty with the position advanced by counsel is that it has the bractical effect of modifying the 
regulation to state simply, "post secondary education may be considered ah training for the purposes of this 
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provision." Were the regulation to be modified in this way, then certainly situations involving applicants with 
post-secondary degrees would qualify without a need to examine the cbnnection of that post secondary 
education to the duties performed. We do not dispute the petitioner's conkention that a bachelor's degree is 
desirable because it provides a number of experiences that may facilitate the: performance of the job duties. As 
the letters in support of the petitions provide, post-secondary education in general is desirable because it 
consists of generic first-year courses and opportunities to develop life skills that provide an advantage to 
anyone entering the working world. While this facilitates the performance of the duties sought to be fulfilled 
by the petitioner--or any employer--it does not satisfy the regulatory reqbirements as they currently exist. 
Because the attributes noted by the petitioner as being acquired in a post-secondary environment are inherent 
in that experience, it renders the regulation's requirement of relevancy to be a redundant requirement. Because 
we believe that meaning must be given to all components of the regulatory definition, we decline to accept the 
position advanced by counsel. The AAO believes that the regulation attempts to provide an appropriate 
requirement that the educational experience be directly connected to duties of the job being performed beyond 
generic experiences which any post-secondary experience provides. 

Having determined that the regulation requires a more substantial connection between the post-secondary 
education and the job duties to be performed, the AAO will examine the post-secondary education of each 
beneficiary. This review will evaluate whether the post secondary eduaation demonstrates the necessary 
probative value and logical connection between the qualifications of the beneficiary and the job duties of a 
developmental disability specialist. 

As noted previously in this decision, the beneficiaries obtained their dqgrees from institutions of higher 
learning in the Philippines. Petitioner's counsel has submitted an evaluati~n of each beneficiary's degree by 
Morningside Evaluations and Consulting. That evaluation demonstrates that each had attained the equivalent 
of a bachelor's degree in his respective field from an accredited institution of higher learning in the United 
States. The evaluation relating to the beneficiary provides additional details as follows: 

[The beneficiary] completed coursework in general studies and hi$ area of concentration, 
Medicine and Surgery, which leads to a degree from the Univqsity. General studies 
coursework includes courses in English, the social sciences, mathedatics, and the sciences, 
which are a requisite component of a university degree from ah institution of higher 
education in the United States. Additionally, the beneficiary completed specialized courses 
in his areas of concentration, Medicine and Surgery, including Surgical Pathology, Medical 
Nutrition, Radiology, Pediatrics, Obstetrics and Family Planning, Microbiology, 
Psychiatry, Neuroanatomy, and other related subjects. 

The director determined that the beneficiary's degree satisfied the regulatory requirements. The AAO agrees 
with the director's conclusion. We are not suggesting that a medical degred is required to fulfill the duties of 
a developmental disability specialist and we acknowledge that the beneficiary is over-qualified for the 
position. We find, however, that the beneficiary's medical education and training has exposed him to patient 
diagnosis, treatment and therapy. He also has specific training with respect! to medical conditions relating to 
children. While the position of developmental disability specialist does dot involve conducting a medical 
diagnosis and treatment of the residents, the special circumstances of t ~ e  residents involve complicated 
medical conditions. A background in the health sciences can necessdrily aid any therapeutic efforts 
undertaken for the residents. The beneficiary's background would likely be pf demonstrable benefit to him in 
carrying out his duties with the patients and would facilitate his interaction +ith others involved in the care of 
residents at the facility. As reflected in the petitioner's description of the job duties of the Developmental 
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Disability Specialist, it involves various elements in which the beneficiary'@ educational background may be 
of substantial relevance such as developing and implementing active treatment programs for mentally and 
physically handicapped individuals, to observing and instructing residents bnd conferring with professionals 
and parents regarding the child's mental and physical development. In addition, a medical background will 
provide training regarding motor, social, cognitive, and language skills pbssessed by individuals with the 
medical conditions a DDS is likely to encounter. Furthermore, inherent in a medical training program is a 
need to consult and coordinate patient care plans with other professionals. A11 of these elements are ones that 
demonstrate a logcal connection between a medical education and the duties of a Developmental Disability 
specialist.' 

Counsel's Request to Consider the Denied Cases as Unskilled Workers 

In counsel's response to the Service Center's Notice of Intent to Deny, counsel indicated that in the 
alternative, counsel would change the classification of the denied cased to that of unskilled workers in 
order to facilitate a grant of  the petitions. As we concur with the director that the beneficiary of the 
instant petition qualifies as a skilled worker, we need not consider whether he is eligible as an unskilled 
worker. 

Petitioner's Ability to Pay the Proffered Wane 

While we concur with the director's reasoning, the petition cannot be approved. The ETA 750 reflects that the 
proffered wage is $7.66 per hour, which equals a yearly salary of $15,932180. The petitioner has submitted 
evidence on the issue of its ability to pay the proffered salary in the form of a letter dated Au st 6 2002 from 
the director o f  The letter states that is an 
Illinois corporation that employs over 140 people at its Champaign, Illinois facility. The letter further provides 
that for the fiscal year ending June 30,2002, Swann Special Care Center had revenue in excess of $20,3 19,622 
and net income in excess of $889,974.24. While the letter asserts that the petitioner "is now and will be for the 
expected future able to pay the wages proffered to our employee" we note that the letter is a photocopy and does 
not mention the beneficiary by name. 

In general, 8 C.F.R. t j  204.5(g)(2) requires annual reports, federal tax returns, or audited financial statements as 
evidence of a petitioner's ability to pay the proffered wage. That provides further provides: "In a case where the 
prospective United States employer employs 100 or more workers, the director may accept a statement from a 
financial officer of the organization which establish the prospective employer's ability to pay the proffered 
wage." (Emphasis added.) 

Given the record as a whole and the petitioner's history of filing petitions, wefind that CIS need not exercise its 
discretion to a c c e p t  letter. The three petitions discussed in ths  decision reflect only a small 
portion of the petitioner's recent filings. CIS records indicate that the petitioher has filed over 250 Form 1-140 

In contrast, the educational backgrounds of beneficiaries -upon which the petitioner 
exclusively relies--offer no similar connection to demonstrate be performed. The AAO is 
not suggesting that a post secondary education other than a medical degree is not relevant as a number of other fields 
would have a substantial connection to the duties of a Developmental Disability Sgecialist as set forth in the ETA 750. 
Among the post secondary education likely to have such a connection would bd areas of study involving teaching, 

cupational training, or therapy. The post-secondary bducation possessed by beneficiaries 
not sufficiently connected to the types of duties td be performed by a Developmental 

dered relevant to those duties. 
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petitions with the Nebraska Service Center since May 2000. In addition, the petitioner has also filed forty-one 
Form 1-129 nonimmigrant petitions since November 1999. Consequently, CIS must also take into account the 
petitioner's ability to pay the petitioner's wages in the context of its overall recruitment efforts. Presumably, the 
petitioner has filed and obtained approval of the labor certifications on the representation that it requires all of 
these workers and intends to employ them upon approval of the petitions. Therefore, it is incumbent upon the 
petitioner to demonstrate that it has the ability to pay the wages of all of the individuals it is seelung to employ. If 
we examine only the salary reqbirements relating to the 250 1-140 petitions, th$ petitioner would need to establish 
that it has the ability to pay combined salaries of $3,983,200. Given that the number of immigrant and 
nonimmigrant petitions reflects a tripling of the petitioner's workforce, we cannot rely on a photocopied letter 
fro-ferencing the ability to pay a single unnamed beneficiary. 

As we decline to rely on I e t t e r ,  we will examine the other financial documentation submitted. 
These documents do not clearly support contention. First, although l e t t e r  
indicates that the petitioner's 2001 financial statements were audited by Pnce Waterhouse, the attached financial 
statements do not contain any indication of being audited financial statements. Second, the attached financial - 

statements indicate that they relate to Hoosier Care, Inc., and not to Although 
I n c .  may be an affiliated wit record does not contain 

evidence of the relationship, or any indication that all of the assets of Hoosier !Care, Inc., are available to pay the 
wages of the beneficiaries for whom the petitioner has filed petitions. Third, even assuming that the director's 
contention that the petitioner's net income in 2001 exceeded $889,974.24, ths  figure cannot account for the 
ability to pay the proffered wage of 250 new employees. 

After reviewing the case the AAO has determined that the director correctly determined that the petitioner's 
qualifications demonstrate that he possesses relevant post-secondary education, but the petition will be denied for 
the reason that the petitioner failed to establish that it had the ability to pay the proffered wage. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. $ 1361. 
The petitioner has not sustained that burden. Accordingly, the decision of the director approving the petition will 
be withdrawn, and the petition will be denied. 

ORDER: The petition is denied. 


