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DISCUSSION: The preference visa petition was denied by the
Director, California Service Center, and is now before the
Administrative Appeals Office on appeal. The appeal will be
dismissed.

The petitioner is an integrated circuit manufacturer. It seeks to
employ the beneficiary permanently in the United States as a

product marketing manager. As required by statute, the petition
is accompanied by a Form ETA 750 Application for Alien Employment
Certification approved by the Department of Labor. The director

determined that the petitioner had not established that the
petitioner has the degree which the Form ETA 750 states the
proffered position requires.

On appeal, counsel stated that experience may be substituted for
the requirement of a bachelor's degree.

Section 203 (b) (3) (A) (ii) of the Immigration and Nationality Act
(the Act), 8 U.S.C. § 1153(b) (3) (A) (i), provides for the granting
of preference classification to qualified immigrants who hold
baccalaureate degrees and are members of the professions.

Eligibility in this matter hinges on the petitioner demonstrating
that the beneficiary has the education and experience which the
Form ETA 750 states are required by the proffered position. The
Form ETA 750 clearly states that the position requires five years
of experience 1in business development or product management
experience in the PC Entertainment Software Industry and a
bachelor's degree in computer science, marketing, or marketing
management.

With the petition, counsel submitted a copy of the beneficiary's
résumé. That résumé states that the beneficiary received a
bachelor of arts in business communications from Georgian College
in Ontario, Canada. Counsel submitted the petitioner's transcript
from the Georgian College of Applied Arts and Technology in
Ontario. That transcript does not show that the beneficiary has a
bachelor's degree. Further, counsel submitted a Certificate of
Achievement in Advanced Marketing Studies awarded to the
beneficiary by Humber College of Applied Arts and Technology.

With the transcript, counsel submitted an educational evaluation
which stated that the beneficiary's education is the equivalent of
an associate's degree in business, rather than a bachelor's
degree.

In a letter, dated July 8, 1999, which accompanied the petition
and supporting documentation, counsel stated that,
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The enclosed I-140 visa petition requests that the
alien be classified as a (sic) employment-based third
preference immigrant under Section 203(b) (3) (A) (ii) of
the Immigration and Nationality Act.

Counsel acknowledged that a petition under that section 1is
available to qualified immigrants who hold baccalaureate degrees
and who are members of the professions and asserted that the
petitioner's education is the equivalent of a bachelor's degree in
marketing management.

Because the evidence submitted did not demonstrate that the
beneficiary has the requisite degree, the California Service
Center, on January 30, 2001, requested additional evidence. In
response, counsel submitted additional copies of the beneficiary's
university transcripts.

On December 28, 2001, the Acting Director, California Service
Center, issued a Notice of Intent to Deny in this matter. The
Acting Director noted that 8 C.F.R. 204.5(a) (3) (ii) (C) states, in
pertinent part,

If the petition is for a professional, the petition
must be accompanied by evidence that the alien holds a
United States ©baccalaureate .degree or a foreign
equivalent degree

and further that,

Evidence of a baccalaureate degree shall be in the form
of an official college or university record showing the
date the baccalaureate degree was awarded and the area
of study.

The Acting Director noted that the evidence submitted appeared to
indicate that the beneficiary had no such degree and that, absent
evidence to the contrary, he would deny the petition.

In response, counsel submitted a letter from the petitioner's Visa
Administrator dated February 8, 1999. That letter states that "in
lieu of a Bachelor's Degree, [the petitioner] Will Accept Seven
Years of Work Experience." (Caps in the original.) Elsewhere,
that letter states that,

In lieu of a Bachelor's degree plus five vyears of
experience in the PC entertainment software industry,
(the petitioner) will accept seven years of work
experience in (business development or product
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management . . . 1in the PC entertainment software
industry.)

In a cover letter, dated January 24, 2002, counsel stated that the
letter of February 8, 1999 accompanied the Form ETA 750. An
affidavit from the petitioner's Visa Administrator, dated January
23, 2002, also states that seven years of experience may be
substituted for the requirements on the Form ETA 750, that this
was stipulated in supporting documents which accompanied the Form
ETA 750 to the Department of Labor, and that the company has
always considered seven years experience an appropriate substitute
for five years of experience and a baccalaureate degree.

On May 16, 2002, the Director, California Service Center, denied
the petition. The director noted that the record contains no
evidence that the Form ETA 750 was modified or altered, and that
it clearly states that the proffered position requires a
bachelor's degree, which the petitioner has not demonstrated that
the beneficiary has. The director further noted that counsel, in
the initial submission, made explicit that the petition was for a
professional, and that the regulations make no allowance for
experience equivalent to the bachelor's degree required for
approval of such petitions.

On appeal, counsel states,

[CIS] erred in denying the 1I-140 immigrant visa
petition in failing to consider the alternative

qualification of 7 years of experience. [CIS] should
have processed the I-140 as a petition for EITHER a
skilled worker OR professional. Instead, [CIS] only

considered the petition as one for a professional,
ignoring the alternative language as set forth in the
labor certification package filed with the EDD/DOL.

The approved Form ETA 750 which counsel submitted with the
petition indicates that the proffered position requires a
bachelor's degree and five years of experience. Nothing on that
form indicates that seven years experience, or any other amount of
experience, might be substituted for the requisite degree.
Counsel submitted no extrinsic evidence with the petition and Form
ETA 750 to indicate that the Department of Labor approved any
qualifications other than those stated on that Form ETA 750.

In the initial submissions, counsel made explicit that the
petition was for a professional, and stated that the beneficiary's
education is the equivalent of a bachelor's degree. Pursuant to 8
C.F.R. § 204.5(1)(3)(C), however, a petition for a professional
may only be filled by a beneficiary with a United States
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baccalaureate degree or a foreign equivalent degree. The
beneficiary has no such degree.

Now counsel and the petitioner have shifted ground. They have
provided evidence that the qualifications for the proffered
position are not necessarily those stated on the Form ETA 750, but
rather that the requirements of the petition may be satisfied by
the alternative requirements contained in the letter of February
8, 1999, which counsel submitted, not with the initial
submissions, but in response to the Notice of Intent to Deny. The
Form ETA 750 makes no reference to that letter and the evidence is
insufficient that the Department of Labor, when it approved the
Form ETA 750, approved any qualifications as a substitute for the
qualifications clearly stated on that document. Neither the
petitioner nor this office is able to amend the requirements
stated on an approved labor certification in order to render a
petition approvable. The petitioner has not demonstrated that the
beneficiary has the requisite education shown on the 1labor
certification. Therefore, the petition may not be approved.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The
petitioner has not met that burden.

ORDER: The appeal is dismissed.



