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DISCUSSION: The employment based immigrant visa petition was denied by the Director, 
Nebraska Service Center, and is now before the Administrative Appeals Office (AAO) on appeal. The 
appeal will be sustained. The petition will be approved. 

The petitioner seeks to classifjl the beneficiary as an employment based immigrant pursuant to section 
203@)(3) of the Immigration and Nationality Act (the Act), 8 U.S.C. 5 1153(b)(3), as a professional or 
skilled worker. The petitioner is a publishing company. It seeks to employ the beneficiary as an art 
director. As required by statute, the petition was accompanied by certification from the Department 
of Labor POL).  The director denied the petition because he determined that the petitioner had fded 
to establish that it had the continuing financial ability to pay the beneficiary's proffered wage. The 
director also concluded that the petitioner had failed to establish that the beneficiary's employment 
experience met the requirements of the labor certification. 

On appeal, the petitioner submits additional evidence and argues that the evidence establishes that it has 
the continuing ability to pay the beneficiary's proposed salary and that the beneficiary's credentials 
satis@ the terms of the labor certification. 

In pertinent part, Section 203(b)(3)(A)(i) of the Act, 8 U.S.C. 5 1 153(b)(3)(A)(i), provides for the 
granting of preference classification to q u a e d  immigrants who are capable, at the time of petitioning 
for classification under this paragraph, of performing skilled labor (requiring at least two years training 
or experience), not of a temporary or seasonal nature, for which qualified workers are not available in 
the United States. 

Section 203@)(3)(A)(ii) also provides employment based visa classification to qualified immigrants 
who hold baccalaureate degrees and who are members of the professions. 

To be eligible for approval, a beneficiary must have the education and experience specified on the labor 
certification as of the petition's filing date. The filing date of the petition is the initial receipt in the 
Department of Labor's employment service system. See Matter of Wing's Tea House, 16 I&N 158 
(Act. Reg. Comm. 1977); 8 C.F.R. 5 204.5(d). In this case, that date is February 28, 2001. The 
petitioner must also establish that it has had the continuing financial ability to pay the proposed salary 
as of the priority date. In this case, the labor certitication states that the beneficiary's proposed annual 
salary is $45,198. 

As evidence of its ability to pay, the petitioner submitted a copy of its Form 1120, U.S. Corporation 
Income Tax Return for the years 2000 and 2001. A note in the file, and resubmitted by letter on 
appeal, indicates that the petitioner changed its accounting year in 2001. The petitioner originally used 
a tax year beginning on March 1' and ending on February 28' of the following year. In 2001, it 
changed its tax year to run from June 1"' to the following May 3 1"'. 

The petitioner's 2000 corporate tax return shows that it declared $18,225 as taxable income before net 
operating loss (NOL) deduction and special deductions. Schedule L of this tax return reflects that it 
had current assets of $133,503 and $1 5,476 in current liabilities, resulting in $1 18,027 in net current 
assets. 
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The petitioner's 2001 corporate tax return, as originally submitted, reflected its financial dormation 
from March 1, 2001 until May 3 1, 2001 when it changed fiscal years. On this return, the petitioner 
declared a taxable income before the NOL and other special deductions of -$23,154. Schedule L 
indicates that it had $1 18,010 in current assets and $20,018 in current liabilities, resulting in $97,992 in 
net current assets. On appeal, the petitioner submits the remaining 2001 figures in its 2001 corporate 
tax return running fiom June 1, 2001 to May 31, 2002. At the end of the 2001 fiscal year, the 
petitioner declared -$1,653 in taxable income before the NOL and other special deductions. Schedule 
L shows that it had $87,992 in net current assets. 

The director denied the petition, in part, because he determined that the petitioner had failed to 
establish its continuing ability to pay the beneficiary's proposed salary of $45,198.40 based on its 
taxable income figure of -$23,154 for 2001. It can be concluded, however, that the petitioner's net 
current assets of $1 18,027 in 2000, and $87,992 by the end of fiscal year 2001, more than covered the 
proffered wage. Net current assets represent the amount of liquidity that the petitioner maintains and is 
the amount of cash or cash equivalents that would be available to pay the proffered wage during the 
year covered by the balance sheet. In this case, the balance sheet figures are reflected in Schedule L of 
the corporate tax returns. 

The director also based his denial on the petitioner's failure to demonstrate that the beneficiary had 
accrued two years of experience in the position of art director. To determine whether a beneficiary's 
credentials establish eligibility for an employment based immigrant visa as set forth above, CIS must 
examine whether the alien's credentials meet the requirements set forth in the labor certification. The 
Application for Alien Employment Certification, Form ETA-7504 items 14 and 15, set forth the 
minimum education, training, and experience that an applicant must have for the position of art 
director. Items 14 and 15 should be examined as whole to determine the most reasonable 
interpretation. 

In the instant case, Form ETA-750A contains several erasures and subsequent corrections approved by 
the DOL regional office. In particular, one of these corrections involves the description of the 
employment experience that an applicant must have to be considered for the position of art director. It 
appears that item 14 originally required two years of experience in the job offered of art director, or 
three years of experience in a related occupation of production manager or prepress operator. It also 
appears that the "3" was erased and was subsequently approved as a correction by the DOL on April 
26, 2002, according to the DOL stamp and notation on the ETA-750A. The related occupations of 
"production manager" or "prepress operator" were not erased, thus creating some confision as to 
whether any related experience in these occupations would be acceptable. Although it would have 
helped if the petitioner had submitted some evidence of how these changes were actually 
communicated to, or interpreted by the DOL, it appears that the most reasonable interpretation of the 
terms of this labor certification, in this particular case, is that an applicant could alternatively have two 
years of experience as a production manager or a prepress operator. Otherwise, the specification of the 
related occupations of production manager or prepress operator would be completely superlluous. 

The file contains several references to the beneficiary's prior work experience. Two letters appear 
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to indicate that the beneficiary acquired two years as a production manager between October 
1994 and July 31, 1997. One is an undated letter from a Sung In Printing Co., Ltd. It is in the 
form of a "certificate of employment" that indicates that the beneficiary worked as a "project 
manager" at that company from October 1994 to July 31, 1997. There is no further explanation 
regarding the beneficiary's training or specific experience pursuant to the requirements of 8 C.F.R. 
5 204.5(1)(3)(ii), although a subsequent letter from the petitioner elaborates on this experience 
and indicates that the beneficiary was a production manager for their own projects at this print 
plant. We find that these letters, although minimal, are sufficient to satisfy the requirements of the 
labor certification. The beneficiary's own description of this job as reflected in Form ETA-750B 
also supports this experience. 

Based on the evidence submitted, it can be concluded that the petitioner has established its continuing 
ability to pay the beneficiary's proposed salary and has established that the beneficiary's credentials are 
sufficient to satisfy the terms of the labor certification and thus establish her eligibility for the visa 
classification sought. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 
U.S.C. 5 1361. The petitioner has sustained that burden. 

ORDER: The appeal is sustained. The petition is approved. 


