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DISCUSSI~N: The preference visa petition was denied by the Director, Nebraska Sqrvice Center, and is now 
before the A inistrative Appeals Office on appeal. The appeal will be dismissed. ' 

I i 
I The petition r is a jewelry store. It seeks to employ the beneficiary permanently in the United States as a 

jewelerlassi ant manager. As required by statute, a Form ETA 750, Alien Employment 
Certification approved by the Department of Labor accompanied the determined that 
the petitione had not established that it had the continuing ability to proffered wage 
beginning o the priority date of the visa petition and that it had 
qualifies as a position for a skilled worker. The director denied the petition accordingly., 

1 

On appeal, c unsel submits a statement. i' 
)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 u.$.c. 8 1153@)(3)(A)(i), 

granting of preference classification to qualified immigrants who ari capable, at the time of 
petitioning classification under this paragraph, of performing skilled labor (reqdiring at least two years 
training or e perience), not of a temporary nature, for which qualified workers are not available in the United 
States. 

i 
I 

Section 203 b)(3)(A)(ii) of the Immigration and Nationality Act (the Act), 8 u.~.c .  4 1153@)(3)(A)(ii), 
provides for the granting of preference classification to qualified immigrants who hold baccalaureate degrees 
and are me bers of the professions. 

1 , 
8 C.F.R. 4 2 4.5(g)(2) states, in pertinent part: i 

Abil'ty of prospective employer to pay wage. Any petition filed by or for n employrnent- i bas d immigrant which requires an offer of employment must be accompanred by evidence 
that the prospective United States employer has the ability to pay the proff ired wage. The 

b 
7 peti ioner must demonstrate this ability at the time the priority date is established and 

con ' uing until the beneficiary obtains lawl l  permanent residence. Eviden e of this ability 

statdments. 

6 shal be in the form of copies of annual reports, federal tax returns, or apdited financial 
I 

( A ) P .  Any requirements of training or experience for skilled workers, brofessiona~s, or 
0th workers must be supported by letters fkom trainers or employers giving 

of the trainer or employer, and a description of the training received 

I 

8 CFR 

workers. If the petition is for a skilled worker, the petition must be accompanied by 
the alien meets the educational, training or experience, and any ot er requirements 

labor certification, meets the requirements for Schedule A desi ation, or meets 
for the Labor Market Information Pilot Program occupation esignation. The 

for this classification are at least two years of training or experience. I 
204.5(1)(3)(ii) states, in pertinent part: 
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must demonstrate the continuing ability to pay the proffered wage b&nning on the priority 
the date the Form ETA 750 Application for Alien Employment Certification, was accepted for 
any office within the employment system of the Department of Labor. ee 8 C.F.R. 5 204.5(d). 
must also demonstrate that the position satisfies the statutory requiremen . Here, the Form ETA 

on May 5, 1999. The proffered wage as stated on the Form ET 1 750 is $43,721.60 per 
750 states that the position requires one year of experience and does not require a 

ETA 750, Part B does not indicate that tlie beneficiary $as ever worked for the 
petitioner. I n I 

The Form 1-140 states that it is a petition for a skilled worker or a professional. W th the petition, counsel 
submitted n evidence of the petitioner's ability to pay the proffered wage. '1 

1 

On March lb, 2003, the Nebraska Service Center requested evidence pertinent to the detitioner7s ability to pay 
wage. Consistent with 8 C.F.R. 5 204.5(g)(2), the Service Center re ested copies of annual 
tax returns, or audited financial statements sufficient to show the continuing ability to 

wage beginning on the priority date. 
I 

2000 return shows that the petitioner declared taxable income bdfore net operating loss 
deductions of $40,222 during that year. Because the corresponhing Schedule L was not 

year-end net current assets cannot be calculated. 1 I 

on June 26, 2003, finding that the evidence submitt d did not establish that 
ability to pay the proffered wage beginning on the p ~'ority date. The director 

ETA 750 states that the proffered position re f uires only one year of 
not qualify as a position for a skilled worker. i 

In response, 
Corporation 

"This shall act as a motion to reconsider. We provided tl$ income tax returns for 
and 2001 as requested. We will re-categorize this that of "Any Other 

2, Item G on Form 1-140). Thank you." With the appeal, copies of the same 
pages that were previously provided. No further or documentation 

to supplement that appeal. 

counsel submitted the first pages of the petitioner's nominal 1998 and 2000 Form 1120 U.S. 
Income Tax Returns. Those returns show thai the petitioner reports tax{s based on a fiscal year 

year to March 3 1 of the following year. 
I 

shows that the petitioner declared taxable income bdfore net operating loss 
of $50,299 during that year. Because the corresponjing Schedule L was not 

petitioner's year-end net current assets cannot be calculated. The last day of the petitioner's 
however, was March 31, 1999. Because the priority date of the pedtion is May 5, 1999 the 

condition during its fiscal year 1998 is not directly relevant its ability to pay the 
on the priority date. 

, 
I 
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On the ~ o r f  1-140, Part 2, Item E was checked, indicating that the petition is fot a skilled worker or a 
professional, Because the position does not require a college degree it is not a professbonal position. Because 
it does not rjquire two or more years of training or experience it is not a skilled workel position. 

offer to change the classification sought, neither the law nor the regulations require the i lesser classifications if the petitioner does not establish eligibil ty for the classification 
conclude that the director committed reversible error by adjudihating the petition under 

by the petitioner. Further, no provision in the statutes o regulations permits the 
on appeal in order to establish eligibility under a less h classification. 

the petitioner's ability to pay the proffered wage during a given p iod, CIS will examine 
employed the beneficiary during that period. If the establishes by 

it employed the beneficiary at a salary equal to or greater the proffered wage, 
prima facie proof of the petitioner's ability to pay wage. In the 

establish that it employed and paid the beneficiary. 

does not establish that it employed and paid the beneficiary an amobt at least equal to the 
during that period, the AAO will, in addition, examine the net figure reflected on the 

income tax return, without consideration of depreciation or CIS may rely 
tax returns to assess a petitioner's ability to pay a proffered 

1049, 1054 (S.D.N.Y. 1986) (citing Tongatapu 

571 (7th Cir. 1983). 

1984); see also Chi-Feng Chang v. Thornburgh, 719 F.Supp. 32 (N.D. Texas 1989); 
Suva, 623 F.Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer I 539 F.Supp. 647 (N.D. 

are not available to pay the proffered The petitioner's total 
e those assets the petitioner uses in its business, which will ordinary course of 
converted to cash, and will not, therefore, become funds the proffered wage. 

current assets, those expected to be a year, may be 
current assets cannot wages without 

current liabilities, those 
current assets, its 

the proffered wage. 

gross receipts exceeded the proffered wage is insufici+nt. Similarly, showing 
excess of the proffered wage is insufficient. 

then the Imrmgration and Naturalization Service, properly relied on the 
as stated on the petitioner's corporate income eturns, rather than the 

Supp. at 1084. The court specifically rejected that CIS should 
have considkred income before expenses were paid rather than net income. Finally, 

petitioner to add back to net cash the depreciation expense charged 
no precedent exists that 
for the year. Chi-Feng 

SeealsoElatosRestaurant Corp., 632F. Supp. at 1054., 
I 

however, is not the only statistic that may be used to the petitioner's ability 
If the petitioner's net income, if any, during a given added to the wages 

during the period, if any, do not equal the amount of the wage or more, the 
petitioner's assets as an alternative method of demonstratink the ability to pay the 

I 
I 
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The profferAd wage is $43,721.60 per year. The priority date is May 5, 1999.  bat date falls within the 
petitioner's bscal year 1999, which runs from April 1, 1999 through March 31,200q. Counsel submitted no 

inent to that fiscal year and gave no reason for that omission. Co sel failed, therefore, to 
petitioner's ability to pay the proffered wage during the petitioner's 

fiscal year 2000 runs from April 1, 2000 through March 3 1, 2001 .I Counsel submitted the 
petitioner's Form 1120 U.S. Corporation Income Tax 

petitioner declared taxable income before net operating and special 
That amount is insufficient to pay the proffered wage. the corresponding 

this office is unable to calculate the petitioner's net assets.* Therefore, 
the ability to pay the proffered wage out of its assets. Counsel 

funds were available with which to pay thk proffered wage. The 
to pay the proffered wage during its fiscal ybar 2000. 

i 
1 

The request for evidence was issued during March of 2003. The tax return pertinent/ to the petitioner's 2001 
then have been available. Counsel did not provide that returr/ or any other evidence 

finances during that fiscal year and gave no reason for that omission. The 
its ability to pay the proffered wage during its 2001 fi$cal year. 

I 

establish that the petitioner had the ability to pay t& proffered wage during 
Therefore, the petitioner has not demonstrated khe continuing ability to 

the priority date. Further, the evidence indicates that the proffered 
for a skilled worker. For both of those reasond, the petition may not be 

approved. 

proof in these proceedings rests solely with the petitioner. Section 491 of the Act, 8 U.S.C. 
has not met that burden. 

I 

that the petitioner declared net operating loss deductibns of $43,347 during that 
appears to indicate that, had the petitioner chosen t submit its tax return from 
a loss, and would not have demonstrated the peti 'oner's ability to pay the a 

The need o calculate a petitioner's net current assets is among the reasons petitioners encouraged to submit 
complete tax eturns, with all schedules and attachments, rather than selected portions of tax re i 


