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On the Form I-140, Part 2, Item E was checked, indicating that the petition is foi' a skilled worker or a
professional. Because the position does not require a college degree it is not a professional position. Because
it does not require two or more years of training or experience it is not a skilled worke{’ position.

As to counsel’s offer to change the classification sought, neither the law nor the|regulations require the
director to consider lesser classifications if the petitioner does not establish eligibility for the classification
requested. We cannot conclude that the director committed reversible error by adjudié:ating the petition under
the classification requested by the petitioner. Further, no provision in the statutes or regulations permits the
petitioner toamend the petition on appeal in order to establish eligibility under a lesser classification.

In determining the petitioner's ability to pay the proffered wage during a given period, CIS will examine
whether the petitioner employed the beneficiary during that period. If the petitioner establishes by
evidence that it employed the beneficiary at a salary equal to or greater than the proffered wage,
the evidence will be considered prima facie proof of the petitioner’s ability to pay the proffered wage. In the
instant case, the petitioner did not establish that it employed and paid the beneficiary. !

If the petitioner does not establish that it employed and paid the beneficiary an amount at least equal to the
proffered wage during that period, the AAO will, in addition, examine the net income figure reflected on the
petitioner's federal income tax return, without consideration of depreciation or other prenses. CIS may rely
on federal income tax returns to assess a petitioner’s ability to pay a proffered wage. Elatos Restaurant Corp.
v. Sava, 632 |F.Supp. 1049, 1054 (S.D.N.Y. 1986) (citing Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736
F.2d 1305 (9th Cir. 1984); see also Chi-Feng Chang v. Thornburgh, 719 F.Supp. 532 (N.D. Texas 1989);
K.C.P. Food Co., Inc. v. Sava, 623 F.Supp. 1080 (S.D.N.Y. 1985); Ubeda v. PalmerT 539 F.Supp. 647 (N.D.
I11. 1982), aff'd, 703 F.2d 571 (7th Cir. 1983). ]

|

Showing that the petitioner’s gross receipts exceeded the proffered wage is insufﬁci%nt. Similarly, showing
that the petitioner paid wages in excess of the proffered wage is insufficient. In K.C.P. Food Co., Inc. v.
Sava, the court held that CIS, then the Immigration and Naturalization Service, had properly relied on the
petitioner's net income figure, as stated on the petitioner's corporate income tax feturns, rather than the
petitioner's g‘ross income. 623 F. Supp. at 1084. The court specifically rejected the argument that CIS should
have considered income before expenses were paid rather than net income. Finally, no precedent exists that
would allow the petitioner to add back to net cash the depreciation expense charged| for the year. Chi-Feng
Chang, 719 F. Supp. at 537. See also Elatos Restaurant Corp., 632 F. Supp. at 1054.

|
|

The petlnon%r’s net income, however, is not the only statistic that may be used to sho‘}w the petitioner’s ability

to pay the proffered wage. If the petitioner’s net income, if any, during a given period, added to the wages
paid to the 1t;eneﬁciary during the period, if any, do not equal the amount of the pro Ifered wage or more, the
AAQ will review the petitioner’s assets as an alternative method of demonstrating the ability to pay the

proffered wage. |

The petitionJer’s total assets, however, are not available to pay the proffered wagel The petitioner’s total
assets include those assets the petitioner uses in its business, which will not, in|the ordinary course of
business, be converted to cash, and will not, therefore, become funds available to pay the proffered wage.
Only the petitioner’s current assets, those expected to be converted into cash within a year, may be
considered. | Further, the petitioner’s current assets cannot be viewed as available to pay wages without
reference to|the petitioner’s current liabilities, those liabilities projected to be paid within a year. CIS will
consider the petitioner’s net current assets, its current assets net of its current liabilities, in the determination
of the petitigner’s ability to pay the proffered wage.
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f the petitioner’s Form 1120 U.S. Corporation Income Tax Return for
at the petitioner declared taxable income before net operating loss| deduction and special
of $40,222." That amount is insufficient to pay the proffered wage. Because the corresponding
was not submitted, this office is unable to calculate the petltloner s net current assets Therefore,
1 has not demonstrated the ability to pay the proffered wage out of its nef current assets. Counsel
o evidence that any other funds were available with which to pay the proffered wage. The
s not demonstrated its ability to pay the proffered wage during its fiscal year 2000.

The request

for evidence was issued during March of 2003. The tax return pertinent to the petitioner’s 2001

fiscal year should then have been available. Counsel did not provide that return or any other evidence
pertinent to| the petitioner’s finances during that fiscal year and gave no reason for that omission. The
petitioner has not demonstrated its ability to pay the proffered wage during its 2001 fiscal year.

The evidence submitted does not establish that the petitioner had the ability to pay the proffered wage during

its 1999, 2000, or 2001 fiscal years. Therefore, the petitioner has not demonstrated the continuing ability to
pay the proffered wage beginning on the priority date. Further, the evidence indicates that the proffered
position does not qualify as a position for a skilled worker. For both of those reasons, the petition may not be
approved. ' :

The burden of proof in these proceedmgs rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has not met that burden. |

ORDER: The appeal is dismissed.
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