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DISCUSSION: The employment based immigrant visa petition was denied by the Director, California Service
Center, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

Statements.

Eligibility in this matter hinges on the petitioner’s continuing ability to pay the wage offered beginning on the
priority date, the day the request for labor certification was accepted for processing by any office within the
employment system of the Department of Labor. See 8 CFR. § 204.5(d). Here, the request for labor
certification was accepted on August 25, 1997, The proffered salary as stated on the labor certification is $23
per hour or $47,840 per year.

and tables (with appropriate signature(s)), or audited financia] statements. The director also requested that the
petitioner provide certified tax returns for the years 1998, 1999, 2000, and 200]. In addition, the director

requested the petitioner submit the original, certified labor certification and provide evidence of the
beneficiary’s prior experience.
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On appeal, counsel, states:

The original ETA-750 was submitted with the I-140. Petitioner is unable to produce
another original.

In the REQUEST FOR EVIDENCE FORM, dated 07-31-02, the service requested tax
information for the years 1998, 1999, 2000, and 2001 (see attached copy of request). The
petitioner did not have the year 2001 at the time it was requested.

Contrary to counsel’s assertion, the original ETA-750 is not in the record of proceeding. The regulation at 8
CFR.§ 102.2(b)(4) states:

Submitting copies of documents. Application and petition forms must be submitted in the
original. Forms and documents issued to support an application or petition, such as labor

reason.

In determining the petitioner’s ability to pay the proffered wage, Citizenship and Immigration Services (CIS)
will first examine whether the petitioner employed the beneficiary at the time the priority date was established.
If the petitioner establishes by documentary evidence that it employed the beneficiary at a salary equal to or
greater than the proffered Wwage, this evidence will be considered prima facie proof of the petitioner’s ability to
pay the proffered wage. In the present matter, the petitioner did not establish that it had employed the
beneficiary in 1997 through 2000 at a salary equal to or greater than the proffered wage.
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considered income before expenses were paid rather than net income. Finally, there is no precedent that would
allow the petitioner to “add back to net cash the depreciation expense charged for the year.” See also Elatos
Restaurant Corp., 632 F. Supp. at 1054.

ability to pay a proffered wage. If the net income the petitioner demonstrates it had available during that period,
if any, added to the wages paid to the beneficiary during the period, if any, do not equal the amount of the
proffered wage or more, CIS will review the petitioner

liabilities are shown on lines 16(d) through 18(d). If a corporation’s end-of-year net current assets are equal to
Or greater than the proffered wage, the petitioner is expected to be able to pay the proffered wage out of those
net current assets. The petitioner’s net current assets from 1998 through 2000 were -$144,386, -$1 12,645, and
$51,982, respectively. The petitioner could not have paid the proffered wage in 1998 and 1999, but could have

wage from the priority date of August 25, 1997. The petitioner has not demonstrated its ability to pay the
proffered wage in 1997

The 1998 tax return reflects an ordinary income of $85,410 and net current assets of -$144,386. The petitioner
could have paid the proffered wage from its ordinary income in 1998

! According to Barron’s Dictionary of Accounting Terms 117 (3" ed. 2000), “current assets” consist of items
having (in most cases) a life of one year or less, such as cash, marketable securities, inventory and prepaid
expenses. “Current liabilities™ are obligations payable (in most cases) within one Year, such accounts payable,
short-term notes payable, and accrued €xpenses (such as taxes and salaries). Id. at 118.
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The burden of proof in these proceedings rests solely with the petitioner. Section 29] of the Act, 8 U.S.C. § 1361.
The petitioner has not met that burden,

ORDER: The appeal is dismissed.



