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DISCUSSION: The service center director denied the employment-based visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal is dismissed. The petition is denied.

The petitioner states that it is a Korean restaurant. It seeks to employ the beneficiary permanently in the
United States as a specialty Korean cook. As required by statute, a Form ETA 750, Application for Alien
Employment Certification approved by the Department of Labor, accompanied the petition. The director
determined that the petitioner had not established that, as a sole proprietor, it had the continuing ability to pay
the beneficiary the proffered wage beginning on the priority date of the visa petition and denied the petition
accordingly.

On appeal, counsel states that the petitioner has sufficient funds to pay the proffered wage and submits
additional documentation.

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 US.C. § 1153(b)(3)(A)(),
provides for the granting of preference classification to qualified immigrants who are capable, at the time of
petitioning for classification under this paragraph, of performing skilled labor (requiring at least two years
training or experience), not of a temporary nature, for which qualified workers are not available in the United
States.

The regulation at 8 C.F.R. § 204.5(g)(2) states, in pertinent part:

Ability of prospective employer to pay wage. Any petition filed by or for an employment-
based immigrant which requires an offer of employment must be accompanied by evidence
that the prospective United States employer has the ability to pay the proffered wage. The
petitioner must demonstrate this ability at the time the priority date is established and
continuing until the beneficiary obtains lawful permanent residence. Evidence of this ability
shall be in the form of copies of annual reports, federal tax returns, or audited financial
statements.

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the priority
date, the day the Form ETA 750 was accepted for processing by any office within the employment system of
the Department of Labor. See 8 CFR § 204.5(d). Here, the Form ETA 750 was accepted for processing on
May 3, 1999. The proffered wage as stated on the Form ETA 750 is $2,405 a month, which amounts to
$28,860 annually.

The petitioner is structured as a sole proprietorship. The petitioner stated that it was established in 1982, and
that it has three employees. With the petition, the petitioner submitted a letter verifying the beneficiary’s
previous work experience in Korea, and the petitioner’s income tax return for 1999, 2000, and 2001.

Because the evidence submitted was deemed insufficient to demonstrate the petitioner’s continuing ability to
pay the proffered wage beginning on the priority date, on June 25, 2003, the director requested additional
evidence pertinent to that ability. The director noted that the petitioner was a sole proprietor and specifically
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In response, counsel submitted the petitioner’s income tax return for 2002, and resubmitted the federal
income tax returns for 1999, 2000, and 2001. The petitioner also submitted nine DE-6 Forms for quarters
from June 2001 to June 2003. Finally the petitioner submitted a statement of monthly expenses for the
petitioner and his dependents that indicated monthly expenses of $2,260 or on an annual basis, $27,120.

On appeal, counsel states that the petitioner does have sufficient funds to pay the offered wage from the
priority date onward and support himself and three dependents. Counsel asserts that the petitioner’s monthly
€Xpense statement should not be the determinative factor in establishing the petitioner’s ability to pay the
proffered wage, and states that the petitioner’s expenses are not constant and are easily subject to change

623 F. Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F. Supp. 647 (N.D. I11. 1982), aff°d, 703 F.2d 571
(7th Cir. 1983). In the instant petition, in the years 1999, 2000, 2001, and 2002, the petitioner’s net income
was as follows: in 1999, $49,846; in 2000, $51,147; in 2001, $52,104; and in 2002, $52.816.
These net income sums are sufficient to pay the proffered wage of $27,120 in every year from 1999 to 2002.

However, the petitioner is a sole proprietorship, a business in which one person operates the business in his or
her personal capacity. Black’s Law Dictionary 1398 (7th Ed. 1999). Unlike a corporation, a sole
proprietorship does not exist as an entity apart from the individual owner. See Matter of United Investment
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Group, 19 1&N Dec. 248, 250 (Comm. 1984). Therefore the sole proprietor’s adjusted gross income, assets
and personal liabilities are also considered as part of the petitioner’s ability to pay. Sole proprietors report
income and expenses from their businesses on their individual (Form 1040) federal tax return each year. The
business-related income and €xpenses are reported on Schedule C and are carried forward to the first page of
the tax return. Sole proprietors must show that they can cover their existing business expenses as well as pay
the proffered wage out of their adjusted gross income or other available funds. In addition, sole proprietors
must show that they can sustain themselves and their dependents. Ubeda v. Palmer, 539 F. Supp. 647 (N.D.
II. 1982), aff"d, 703 F.2d 571 (7" Cir. 1983).

In Ubeda, 539 F. Supp. at 650, the court concluded that it was highly unlikely that a petitioning entity
structured as a sole proprietorship could support himself, his spouse and five dependents on a gross income of
slightly more than $20,000 where the beneficiary’s proposed salary was $6,000 or approximately thirty
percent (30%) of the petitioner’s gross income.

In the instant case, the sole proprietor supports himself and three dependents. In 1999, the sole
proprietorship’s adjusted gross income of $49,846 minus the proffered wage of $28,860 would leave $20,986
to support a household of four. In 2000, the sole proprietorship’s adjusted gross income of $51,147 minus the
proffered wage of $28,860 would leave $22,287 to cover the personal expenses of the sole proprietor and his
three dependents. In 2001, the petitioner’s adjusted gross income of $52,104, minus the proffered wage of
$28,860 would leave $23,244 to cover the personal expenses of the petitioner and his dependents. F inally, in
2002, the petitioner’s adjusted gross income of $52,816, minus the proffered wage of $28,860, would leave
$23,956 to cover the household expenses of the petitioner and his dependents. None of these remaining funds
is sufficient to cover the petitioner’s annual expenses of $27,120.

petitioner would have the capability to pay the proffered wage and cover the household expenses of himself
and his dependents from the priority date and onward. As stated previously, the petitioner has not shown that
it has any other financial assets with which to pay the proffered wage. Accordingly the petitioner has not
established that it has the capability of paying the proffered wage as of the priority date and onward.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 US.C.
§ 1361. In the instant petition, the petitioner has not met that burden. The director’s decision will be upheld.
The appeal will be dismissed. The petition will be denied.
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ORDER: The appeal is dismissed. The petition is denied.



