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DISCUSSION: The preference visa petition was denied by the Acting Director (director), Vermont Service
Center, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The petitioner is a landscaping business. It seeks to employ the beneficiary permanently in the United States as a
stonemason. As required by statute, a Form ETA 750, Application for Alien Employment Certification approved
by the Department of Labor, accompanied the petition. The director determined that the petitioner had not
established that it had the continuing ability to pay the beneficiary the proffered wage beginning on the priority
date of the visa petition and denied the petition accordingly.

On appeal, prior counsel submits a brief and additional evidence. Counsel subsequently withdrew from these
proceedings as the petitioner’s representative and will thus be referred to as prior counsel.

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(A)(), provides
for the granting of preference classification to qualified immigrants who are capable, at the time of petitioning for
classification under this paragraph, of performing skilled labor (requiring at least two years training or
experience), not of a temporary nature, for which qualified workers are not available in the United States.

The regulation at 8 C.F.R. § 204.5(g)(2) states, in pertinent part:

Ability of prospective employer to pay wage. Any petition filed by or for an employment-
based immigrant which requires an offer of employment must be accompanied by evidence
that the prospective United States employer has the ability to pay the proffered wage. The
petitioner must demonstrate this ability at the time the priority date is established and
continuing until the beneficiary obtains lawful permanent residence. Evidence of this ability
shall be in the form of copies of annual reports, federal tax returns, or audited financial
statements.

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the priority date,
the day the Form ETA 750 was accepted for processing by any office within the employment system of the
Department of Labor. See 8 CFR § 204.5(d). Here, the Form ETA 750 was accepted for processing on April 30,
2001. The proffered wage as stated on the Form ETA 750 is $13.00 per hour, which amounts to $27,040
annuaily. On the Form ETA 750B, signed by the beneficiary, the beneficiary claimed to have worked for the
petitioner as of 2000.

On the petition, the petitioner claimed to have been established on March 9, 2001, to have a gross annual income
of $325,641 and net annual income of $209,800 in the 2002 fiscal year, and to currently employ five workers.
Prior counsel submitted a cover letter and the petitioner submitted a support letter in which it reiterated its offer of
employment to the beneficiary and stated that as proof of its ability to pay the proffered wage, it was relying upon
its tax returns. In support of the petition, the petitioner submitted copies of its Forms 1120, U.S. Corporation
Income Tax Returns, for 2001 and 2002.

The tax returns reflect the following information for the following years:
001 2002

Net income! -$17,138 $42,583

! Taxable income before net operating loss deduction and special deductions as reported on Line 28.
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Current Assets $0 $2.654
Current Liabilities $0 $0

Net current assets $0 $2.654

The director determined that the evidence submitted did not establish that the petitioner had the continuing ability
to pay the proffered wage beginning on the priority date, and, on August 13, 2004, denied the petition, noting the
loss posted by the petitioner and lack of any net current assets in 2001.

On appeal, prior counsel asserts that the director abused her discretion by a lying an improper standard. Prior
counsel references a memorandum issued by dp Associate Director for Operations,
issued on May 4, 2004 providing guidance on determinations of ability to pay under 8 C.F.R. 204.5(g)(2), prior
AAOQ decisions, and a transcribed copy of the Vermont Service Center’s response to the American Immigration
Lawyer Association’s (AILA) questions from March 2003, amended in July 2003. Prior counsel also asserts that
although the petitioner cannot produce evidence of wage payments it has already made to the beneficiary
“because the [bleneficiary has never been placed on the [petitioner’s] payroll owing to his lack of a valid social
security number,” that “the [petitioner’s] own statements” should be considered acceptable secondary evidence of
proof that it paid wages to the beneficiary. Prior counsel also states that the director should have pro-rated the
petitioner’s obligation to pay the proffered wage since the priority date was established in the middle of 2001.
Prior counsel asserts that the director should have considered the petitioner’s line of credit in the amount of
“$77,000, which was available to the [petitioner] during the pendency of the present petition.” Finally, prior
counsel also asserts that the director approved several other immigrant visa petitions for the petitioner with
“identical sets of documentation” to support its ability to pay the proffered wage and thus it should approve the
instant petition. The petitioner submits no new evidence but copies of Mr. Il memorandum and the
transcribed reply from the Vermont Service Center to AILA.

At the outset, prior counsel refers to decisions issued by the AAO but does not provide published citations. While
8 C.F.R. § 103.3(c) provides that precedent decisions of CIS are binding on all its employees in the administration of
the Act, unpublished decisions are not similarly binding. Precedent decisions must be designated and published in
bound volumes or as interim decisions. 8 C.F.R. § 103.9(a). Thus, the AAO decision relied upon by prior counsel as
well as the transcribed replies to AILA questions from the Vermont Service are not binding precedent. Likewise,
letters and correspondence issued by the Office of Adjudications are not binding on the AAO. Letters written by
the Office of Adjudications do not constitute official Citizenship and Immigration Services (CIS) policy and will
not be considered as such in the adjudication of petitions or applications. Although the letter may be useful as an
aid in interpreting the law, such letters are not binding on any CIS officer as they merely indicate the writer's
analysis of an issue. See Memorandum from Thomas Cook, Acting Associate Commissioner, Office of Programs,
Significance of Letters Drafted by the Office of Adjudications (December 7, 2000).

In determining the petitioner’s ability to pay the proffered wage during a given period, CIS will first examine
whether the petitioner employed and paid the beneficiary during that period. If the petitioner establishes by
documentary evidence that it employed the beneficiary at a salary equal to or greater than the proftered wage, the
evidence will be considered prima facie proof of the petitioner’s ability to pay the proffered wage. In the instant
case, the petitioner did not establish that it employed and paid the beneficiary the full proffered wage in 2001 or
2002.

Despite prior counsel’s assertion that the petitioner made a statement that it did pay wages to the beneficiary, no
such statement from the petitioner is in the record of proceeding. Only prior counsel makes such a factual
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assertion. The assertions of counsel do not constitute evidence. Matter of Obaigbena, 19 1&N Dec. 533, 534 (BIA
1988); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). Additionally, going on record without
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in these
proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of
California, 14 1&N Dec. 190 (Reg. Comm. 1972)).

If the petitioner does not establish that it employed and paid the beneficiary an amount at least equal to the
proffered wage during that period, CIS will next examine the net income figure reflected on the petitioner’s
federal income tax return, without consideration of depreciation or other expenses. Reliance on federal income
tax returns as a basis for determining a petitioner’s ability to pay the proffered wage is well established by judicial
precedent. Elatos Restaurant Corp. v. Sava, 632 F. Supp. 1049, 1054 (SD.N.Y. 1986) (citing T: ongatapu
Woodcraft Hawaii, Ltd. v. Feldman, 736 F.2d 1305 (9th Cir. 1984)); see also Chi-Feng Chang v. Thornburgh,
719 F. Supp. 532 (N.D. Texas 1989); K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. 1080 (S.D.N.Y. 1985); Ubeda
v. Palmer, 539 F. Supp. 647 (N.D. 1ll. 1982), aff’d, 703 F.2d 571 (7th Cir. 1983). Showing that the petitioner’s
gross receipts exceeded the proffered wage is insufficient. Similarly, showing that the petitioner paid wages in
excess of the proffered wage is insufficient. In K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. at 1084, the court held
that the Immigration and Naturalization Service, now CIS, had properly relied on the petitioner’s net income
figure, as stated on the petitioner’s corporate income tax returns, rather than the petitioner’s gross income. The
court specifically rejected the argument that the Service should have considered income before expenses were
paid rather than net income.

Nevertheless, the petitioner’s net income is not the only statistic that can be used to demonstrate a petitioner’s
ability to pay a proffered wage. If the net income the petitioner demonstrates it had available during that period, if
any, added to the wages paid to the beneficiary during the period, if any, do not equal the amount of the proffered
wage or more, CIS will review the petitioner’s assets. The petitioner’s total assets include depreciable assets that
the petitioner uses in its business. Those depreciable assets will not be converted to cash during the ordinary
course of business and will not, therefore, become funds available to pay the proffered wage. Further, the
petitioner’s total assets must be balanced by the petitioner’s liabilities. Otherwise, they cannot properly be
considered in the determination of the petitioner’s ability to pay the proffered wage. Rather, CIS will consider ner
current assets as an alternative method of demonstrating the ability to pay the proffered wage. Net current assets
are the difference between the petitioner’s current assets and current liabilities.> A corporation’s year-end current
assets are shown on Schedule L, lines 1 through 6. Its year-end current liabilities are shown on lines 16 through
18. If a corporation’s end-of-year net current assets are equal to or greater than the proffered wage, the petitioner
is expected to be able to pay the proffered wage out of those net current assets.

Prior counsel requests that CIS prorate the proffered wage for the portion of the year that occurred after the
priority date. We will not, however, consider 12 months of income towards an ability to pay a lesser period of the
proffered wage any more than we would consider 24 months of income towards paying the annual proffered
wage. While CIS will prorate the proffered wage if the record contains evidence of net income or payment of the
beneficiary’s wages specifically covering the portion of the year that occurred after the priority date (and only that

According to Barron’s Dictionary of Accounting Terms 117 (3" ed. 2000), “current assets” consist of items
having (in most cases) a life of one year or less, such as cash, marketable securities, inventory and prepaid
expenses. “Current liabilities” are obligations payable (in most cases) within one year, such accounts payable,
short-term notes payable, and accrued expenses (such as taxes and salaries). Id. at 118.



EAC-04-100-51450
Page 5

period), such as monthly income statements or pay stubs, the petitioner has not submitted such evidence.

The petitioner has not demonstrated that it paid any wages to the beneficiary during 2001 or 2002. In 2001, the
petitioner shows a negative net income and net current assets and has not, therefore, demonstrated the ability to
pay the proffered wage out of its net income or net current assets. The petitioner has not demonstrated that any
other funds were available to pay the proffered wage. The petitioner has not, therefore, shown the ability to pay
the proffered wage during 2001. In 2002, the petitioner’s net income of $42,583 is greater than the proffered
wage, and thus establishes the petitioner’s ability to pay the proffered wage in 2002 only. The petitioner,
however, must also demonstrate its ability to pay the proffered wage at the time of the priority date and
continuing.

Contrary to prior counsel’s appellate assertion, in calculating the ability to pay the proffered salary, CIS will not
augment the petitioner’s net income or net current assets by adding in the corporation’s credit limits, bank lines,
or lines of credit. A “bank line” or “line of credit” is a bank’s unenforceable commitment to make loans to a
particular borrower up to a specified maximum during a specified time period. A line of credit is not a
contractual or legal obligation on the part of the bank. See Barron’s Dictionary of Finance and investment
Terms, 45 (1998).

The petitioner’s line of credit will not be considered for three reasons. First, there is no evidence of the
petitioner’s line of credit in the record of proceeding®. Second, since a line of credit is a “commitment to loan”
and not an existent loan, the petitioner would not be able to establish that the unused funds from the line of credit
are available at the time of filing the petition. A petitioner must establish eligibility at the time of filing; a
petition cannot be approved at a future date after the petitioner becomes eligible under a new set of facts. See
Matter of Katighak, 14 1&N Dec. 45, 49 (Comm. 1971). Third, the petitioner’s existent loans will be reflected in
the balance sheet provided in the tax return or audited financial statement and will be fully considered in the
evaluation of the corporation’s net current assets. Comparable to the limit on a credit card, the line of credit
cannot be treated as cash or as a cash asset. However, if the petitioner wishes to rely on a line of credit as
evidence of ability to pay, the petitioner must submit documentary evidence, such as a detailed business plan and
audited cash flow statements, to demonstrate that the line of credit will augment and not weaken its overall
financial position. Finally, CIS will give less weight to loans and debt as a means of paying salary since the
debts will increase the firm’s liabilities and will not improve its overall financial position. Although lines of
credit and debt are an integral part of any business operation, CIS must evaluate the overall financial position of
a petitioner to determine whether the employer is making a realistic job offer and has the overall financial ability
to satisfy the proffered wage. See Matter of Great Wall, 16 I&N Dec. 142 (Acting Reg. Comm. 1977).

Prior counsel asserted that CIS approved other petitions that had been previously filed on behalf of other
employees without providing any other details about those petitions. The director’s decision does not indicate
whether he reviewed the prior approvals of the other immigrant petitions. If the previous immigrant petitions

® As noted above, without documentary evidence to support the claim, the assertions of counsel will not satisfy the
petitioner's burden of proof. The unsupported assertions of counsel do not constitute evidence. Matter of
Obaigbena, 19 1&N Dec. at 534; Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17
I&N Dec. at 506. Going on record without supporting documentary evidence is not sufficient for purposes of
meeting the burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec. at 165 (Comm. 1998) (citing
Matter of Treasure Craft of California, 14 1&N Dec. at 190).
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were approved based on the same unsupported and contradictory assertions that are contained in the current
record, the approval would constitute clear and gross error on the part of the director. The AAO is not required to
approve applications or petitions where eligibility has not been demonstrated, merely because of prior approvals
that may have been erroneous. See, e.g., Matter of Church Scientology International, 19 1&N Dec. 593, 597
(Comm. 1988). Tt would be absurd to suggest that CIS or any agency must treat acknowledged errors as binding
precedent. Sussex Engg. Ltd. v. Montgomery, 825 F.2d 1084, 1090 (6" Cir. 1987); cert. denied, 485 U.S. 1008
(1988).

Furthermore, the AAQ’s authority over the service centers is comparable to the relationship between a court of
appeals and a district court. Even if a service center director had approved the Immigrant petitions on behalf of
the petitioner, the AAO would not be bound to follow the contradictory decision of a service center. Louisiana
Philharmonic Orchestra v. INS, 2000 WL 282785 (E.D. La.), aff’d. 248 F.3d 1139 (5™ Cir. 2001), cert. denied,
122 S.Ct. 51 (2001).

The petitioner failed to submit evidence sufficient to demonstrate that it had the ability to pay the proffered wage
during 2001 or 2002. Therefore, the petitioner has not established that it had the continuing ability to pay the
proffered wage beginning on the priority date.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8U.S.C. § 1361.
The petitioner has not met that burden.

ORDER: The appeal is dismissed.



