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DISCUSSION: The employment-based preference visa petition was initially approved by the Director, Texas
Service Center. In connection with results of the beneficiary’s consular interview, the consular officer in Mumbai,
India made a recommendation to the director to revoke the petition’s approval because inconsistent and/or
contradictory information was obtained. The director consequently served the petitioner with notice of intent to
revoke the approval of the petition (NOIR). In a Notice of Revocation (NOR), the director ultimately revoked the
approval of the Immigrant Petition for Alien Worker (Form I-140). The Administrative Appeals Office (AAO)
rejected an untimely appeal and the petitioner submitted a motion to reconsider. Instead of forwarding the motion
to reconsider to the AAO, the director issued another decision that she certified to the AAO. The motion will be
granted. The petition will remain revoked. '

The petitioner is a private household. It seeks to employ the beneficiary permanently in the United States as a
cook. As required by statute, a Form ETA 750, Application for Alien Employment Certification approved by the
Department of Labor (DOL), accompanied the petition. The director determined that the petitioner had not
established that the beneficiary was qualified for the proffered position and revoked the petition accordingly. The
AAQO rejected a subsequent appeal as untimely. On motion, counsel argues that the petitioner’s due process rights
were violated because the director’s denial notice instructed it to file an appeal within 33 days. On review, the
director’s denial notice did provide the wrong instructions. Thus, the AAO should not have rejected the
petitioner’s appeal as untimely. Despite the procedural irregularities and errors in the instant case, the matter is
now properly before the AAO. The director’s most recent decision was issued in error, however, as the
petitioner’s motion to reconsider sought to reconsider the AAO’s last decision, and thus should have been
adjudicated by the AAO. Thus, the director’s most recent decision is withdrawn.

The AAO will evaluate whether or not the director correctly revoked the approved petition based on whether or not
the beneficiary is qualified to perform the duties of the proffered position.

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(A)(i), provides for
the granting of preference classification to qualified immigrants who are capable, at the time of petitioning for
classification under this paragraph, of performing skilled labor (requiring at least two years training or experience),
not of a temporary nature, for which qualified workers are not available in the United States.

The issue to be discussed in this case is whether or not the petitioner established the beneficiary’s qualifications for
the proffered position. To be eligible for approval, a beneficiary must have the education and experience specified on
the labor certification as of the petition’s filing date, which is March 23, 1999. See Matter of Wing’s Tea House,
16 I&N Dec. 158 (Act. Reg. Comm. 1977).

To determine whether a beneficiary is eligible for an employment based immigrant visa, Citizenship & Immigration
Services (CIS) must examine whether the alien's credentials meet the requirements set forth in the labor certification.
In evaluating the beneficiary’s qualifications, CIS must look to the job offer portion of the labor certification to
determine the required qualifications for the position. CIS may not ignore a term of the labor certification, nor
may it impose additional requirements. See Matter of Silver Dragon Chinese Restaurant, 19 I&N Dec. 401, 406
(Comm. 1986). See also, Mandany v. Smith, 696 F.2d 1008, (D.C. Cir. 1983); K.R.K. Irvine, Inc. v. Landon, 699
F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir.
1981).
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In the instant case, the Application for Alien Employment Certification, Form ETA-750A, items 14 and 15, set forth
the minimum education, training, and experience that an applicant must have for the position of household cook. In
the instant case, item 14 describes the requirements of the proffered position as follows:

14. Education

Grade School 0

High School n/a
College n/a
College Degree Required n/a
Major Field of Study n/a

The applicant must have two years of training in order to perform the job duties listed in Item 13, which states the
following:

Plan menus & cook meals in an Indian home for a family & house guests, according to Indian
style recipes & to taste of employer: Prepare, season & cook vegetables, meats, soups, sauces &
bake breads & pastries. Order & purchase foodstuff, serve meals, & keep cooking utensils &
kitchen clean.

(Emphasis added).

The beneficiary set forth her credentials on Form ETA-750B and signed her name under a declaration that the
contents of the form are true and correct under the penalty of perjury. On Part 15, eliciting information of the
beneficiary’s work experience, she indicated that she was employed by_ Gujarat, India, from May 1995
to the date she signed the form in March 1999. She stated that M.D.- was a private residence and she was
employed as a cook. Her duties included the following: “Performs all duties associated with planning, preparing,
cooking & serving various Indian dishes for family members and their relatives & guests. Also responsible for
purchasing food supplies and keeping kitchen clean.”

With the initial petition, the petitioner submitted a State of Florida Department of Labor And Employment Security’s
Bureau of Employment Services’ Form ESP-2025, which states “The Following Information Is Submitted As
Evidence In Establishing a Record of Employment.” The form is unsigned and fails to contain any indication of the
person who completed it, when it was completed, and any type of official verification, such as a receipt with the
Florida state agency. The form contains the same information as the ETA 750B but includes salary information.

Because the evidence was insufficient to establish the beneficiary’s qualifications for the proffered position, the
director issued a request for evidence on April 20, 2001 seeking documentary evidence that the beneficiary possesses
the required employment experience for the proffered position.

In response, the petitioner resubmitted the Form ESP-2025 with a second page containing a declaration with an
illegible signature above the title ““Chairman, Surat Chemsul Agencies Pvt. Ltd.,” and was dated October 29, 1998.
Counsel’s accompanying letter stated that the submission complies with 8 C.F.R. § 204.5(g)(2) and established the
beneficiary’s qualifications for the proffered position.
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The petition was approved on June 29, 2001. The beneficiary sought to enter the United States with the approved
employment-based immigrant visa and was interviewed at the American consulate in Mumbai (formerly known as
Bombay), India. An unclassified memorandum is in the record of proceeding from the “Immigrant Visa Unit,
AmConGen Mumbai,” dated November 12, 2002, to the director. The memorandum states the following:

[The beneficiary] first appeared at post for an immigrant visa interview on 19 June 2002 as the
beneficiary of an E31 petition filed by her purported future employer, [the petitioner]. [The
bleneficiary was to be employed as a “household cook.”

According to the US Department of Labor’s form ETA 750, [the] beneficiary would be required
to inter alia, “Plan menus and cook meals in an Indian home for family and house guests,
according to Indian style recipes and to taste of employer: Prepare, season and cook vegetables,
meats, soups, sauces and bake breads and pastries. Order and purchase foodstuff, serve meals, &
keep cooking utensils and kitchen clean.”

At the time of her initial interview, [the] beneficiary claimed to be presently employed as a cook
for Surate Chemsul Agencies, Pvt. Ltd. since 1995. During the course of the interview it became
apparent that her present employer is related to her proposed future employer. The following
conversation took place between [the] beneficiary and ConOff:

Q: Where are you working?
A: S.CA.

How long have you been working for SCA?
1995[.]

& R

: What is your job title?
Idon’t know.

)

: How much salary do you make?
Rs. 1500/month. (Approximately $30)

O

: D you get salary slips?
No.

)

How many directors are working for this company?
: ITdon’t know.

» R

From whom do you receive orders?
: From M.D. '

> R

e

How many people work for this company?
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A: Tdon’t know.

How do you get the orders?
I get orders from M.D.-only.

>

You cook for how many people per day?
10, 11, 15[.]

Who gives you the orders?
v

Who is the chairman of the company?
: Idon’t know.

>R 2R

>R

How far is the company from your residence?
20 minutes by bus.

> R

: How much is the fare?
Rs. 20 (incorrect for a journey of this distance)

>R

: What do you cook?
: Cake, halwa (both are desserts), soup.

)

‘What soup do you make?
Tomato soup, onion soup, gobi (cauliflower) soup.

> R

How did you get this (proposed) job in the U.S.?
He offered me.

& R

: WhQ?
-petitioner).

: Why did he visit your office?

> O

e related.

When did you talk to-bout this position?

: Idon’t remember.

e

> R

When did he come to India?
1994. (then changed answer to 1996/97).

>R

What did you cook that day for him?
Soup.

>R
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Q: What soup?
A: Tomato.

Q: At his house or at your office?
A: At his home.

ConOff had several concerns about this case. [The pletitioner claims to support a family of four
persons on an income of $75,000 per year, calling into question his ability to pay not only [the]
beneficiary’s salary ($360/week) but also the legally-required benefits. In addition, officers
noted that [the] petitioner owns a motel, and questioned whether [the] beneficiary was actually
being called to the U.S. to work in the motel. Based on [the bleneficiary’s conflicting and
confused answers to the questions posed to her during the interview, officers had doubts about
the legitimacy of this case.

[The bleneficiary was asked to return to post on 2 July 2002 in order to submit to a cooking test.
Officers gave her the opportunity to prepare any of the limited menu items she mentioned that
she knew how to cook, including cake, halwa, tomato soup, etc. [The bleneficiary was unable to
prepare any of these dishes, and it became immediately apparent that [the] beneficiary had little,
if any, experience in a kitchen. She lacks basic culinary skills and does not know the recipes and
techniques that she claimed. [The bleneficiary is unable to perform the duties of a houschold
cook. :

Based on the foregoing, the approved petition and all relevant documents are being returned for
appropriate action. Post contends that if the [CIS] adjudicator had known of these facts when the
petition was filed, the petition would not have been approved.

Because of the adverse information resulting from the investigation, the director issued a notice of intent to revoke
the petition on June 3, 2003. The director informed the petitioner about the results of the investigation and provided
the petitioner 30 days to rebut the evidence.

In response to the director’s request for evidence, the petitioner submitted affidavits from the beneficiary and M.D.
‘ Counsel asserted that the petitioner has a right to inspect a copy of the consular investigative report and not
just receive a summary of the consul’s allegations from the director without citing to any statute, regulatory provision,
policy memoranda, or case law. Additionally, counsel stated that consular officers do not have experience to
determine whether aliens are qualified to cook and should have relied upon an interview with M.D- Counsel
also stated that “the beneficiary is not a sophisticated person,” “comes from a humble background,” and was “faced
with the intimidating atmosphere of having to prepare dishes under the direct supervision and scrutiny of the consular
staff.” Thus, counsel claimed it was understandable that the beneficiary was confused and nervous. Finally, counsel
asserted that the beneficiary, MD— and the petitioner “maintain a vegetarian diet due to their religious beliefs;
yet, the officer instructed her to prepare chicken dishes.”

The director revoked the petition on August 4, 2003 stating that the beneficiary’s inability to season and prepare meat
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dishes is directly contradictory to the skills set required by the proffered position.

On appeal, counsel reiterates past assertions and argues that an investigative report that merely contains a conclusive
statement about the beneficiary’s qualifications “without listing the exact conditions, facts, circumstances and resulis of
the investigative process” would not constitute “good and sufficient cause” required to support a revocation of the visa
petition. Additionally, counsel asserts that the proffered position as described on the Form ETA 7504 is “simply [a]
generic description of the job duties for the position of domestic or household cook, as contained in the Dictionary of
Occupational Titles [DOT].” (Emphasis in original). Thus, counsel states that the ETA 750A’s description of the
proffered position is not accurate because preparation of meat dishes is not actually required. Counsel asserts that the
petitioner submitted the Form ETA 750A this way because it knew DOL would deny the labor certification application
as too restrictive otherwise. Finally, counsel explains that the petitioner and the beneficiary’s prior employer are not

1

relatives and are “at best, . . . business acquaintances'.

Section 205 of the Act, 8 U.S.C. § 1155, provides that “[t]he Attorney General [now Secretary, Department of
Homeland Security], may, at any time, for what he deems to be good and sufficient cause, revoke the approval of
any petition approved by him under section 204.” The realization by the director that the petition was approved in
error may be good and sufficient cause for revoking the approval. Matter of Ho, 19 I&N Dec. 582, 590 (BIA

1988).

The AAO finds that the director had good and sufficient cause to revoke the approval of this petition. While the
letter submitted initially with the petition meets most of the regulatory requirements at 8 C.F.R. § 204.5(1)(3)* on its

' The AAO acknowledges that this would not be an adverse fact to the merits of the petition; however, if the
beneficiary would be related to the petitioner, and it is noted that they share the same last name, then under
20 C.F.R. §§ 626.20(c)(8) and 656.3, the petitioner has the burden when asked to show that a valid employment
relationship exists, that a bona fide job opportunity is available to U.S. workers. See Matter of Amger Corp., 87-
INA-545 (BALCA 1987). A relationship invalidating a bona fide job offer may arise where the beneficiary is
related to the petitioner by “blood” or it may “be financial, by marriage, or through friendship.” See Matter of
Summart 374, 00-INA-93 (BALCA May 15, 2000).

> The regulation at 8 C.F.R. § 204.5(1)(3) provides:

(ii) Other documentation—

(A)  General. Any requirements of training or experience for skilled workers,
professionals, or other workers must be supported by letters from trainers or employers
giving the name, address, and title of the trainer or employer, and a description of the
training received or the experience of the alien.

(B) Skilled workers. If the petition is for a skilled worker, the petition must be
accompanied by evidence that the alien meets the educational, training or experience,
and any other requirements of the individual labor certification, meets the
requirements for Schedule A designation, or meets the requirements for the Labor
Market Information Pilot Program occupation designation. The minimum
requirements for this classification are at least two years of training or experience.
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face, the beneficiary raised suspicions concerning the authenticity of the factual assertions and supporting evidence at
her consular interview resulting in an additional interview of the beneficiary by multiple consular officers. The
director notified the petitioner with sufficient detail concerning the reasons for her intent to revoke the petition. In her
notice of revocation, she also provided many details from the consular officers’ report conceming their evaluation of
the beneficiary’s qualifications to perform the duties of the proffered position.

The AAO concurs with the director’s determinations for the following reasons: (1) the consulate’s report is
sufficiently detailed and reliable and the two affidavits submitted to rebut the director’s intent to revoke the petition
provide conflicting details, and (2) the ETA 750A lists the preparation and seasoning of meat dishes as a skill required
by any applicants seeking to obtain the proffered position.

The consular officers’ reports provide sufficient detail concerning the questions asked, responses given, as well as their
observations of the beneficiary’s cooking skills. The consular officer stated that they gave the beneficiary the
opportunity to cook any dish she would like, but she could not perform basic cooking skills. The beneficiary’s
assertion that she was commanded to cook meat dishes is contradictory and her concession that she is unable to prepare
meat dishes undermines the argument that she is qualified for the proffered position. Despite the beneficiary’s
background and anxiety about interviewing at the American Embassy, she had to exhibit, at a minimum, competency
in basic cooking skills to show her qualifications for the proffered position of cook as described on the Form ETA
750A. The consular officers” doubts about her qualifying employment experience were based upon spurious answers
she gave to their questions seeking details about her employment’. She was provided with ample notice about the time
and date when a cooking test would be administered so she would be prepared. Multiple officers, trained to evaluate
the factual assertions made in immigrant visa petitions, observed her inability to cook and the AAO has no reason to
doubt the factual findings of U.S. Embassy personnel.

Additionally, the ETA 750A lists the preparation and seasoning of meat dishes as a skill required by any applicants
seeking to obtain the proffered position. As noted above, CIS must look to the job offer portion of the labor
certification to determine the required qualifications for the position. CIS may not ignore a term of the labor
certification, nor may it impose additional requirements®. Counsel makes an appellate concession that the
petitioner transcribed a generic job description from DOL’s DOT and it does not truly reflect the duties of the
proffered position in order to minimize the importance of the fact that the beneficiary does not meet the
requirements set forth on the Form ETA 750A. Counsel seems to be acknowledging submitting an incorrect Form
ETA750 in order to gain its certification. Counsel states in the appellate brief that "[h]ad the petitioner listed that

* For example, as illustrated in the quoted text above, the beneficiary did not know her job title at her current place
of employment; and she indicated that she worked for Surat Chemsul Agencies, Pvt. Ltd., apparently J.D. Madav’s
company, despite her representation that she worked for J.D. Madav’s private household on the Form ETA 750B.
Additionally, the beneficiary gave the incorrect amount of money required for a public transportation fare to travel
from her home to her claimed place of employment. The beneficiary provided conflicting information about the
year that she met the petitioner and received an offer of employment. These were legitimate observations of
conflicting information and representations and possible deceptions in the actual proposed employment.

* See Matter of Silver Dragon Chinese Restaurant, 19 I&N Dec. at 406. See also, Mandany v. Smith, 696 F.2d at
1008; K.R.K. Irvine, Inc. v. Landon, 699 F.2d at 1006; Stewart Infra-Red Commissary of Massachusetts, Inc. v.
Coomey, 661 F.2d at 1.
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the job requires a cook who specializes in vegetarian dishes, the [DOL] would have deemed said requirement to be
unduly restrictive."”

By eliminating a substantial duty of the proffered position, namely the seasoning and preparation of meat dishes,
and changing the proffered position to a vegetarian cook, the Form ETA 750 states a different capacity than the one
in which the petitioner intends to employ the beneficiary. The petitioner is not in compliance with the terms of the
Form ETA 750 and has not established that the employment will be in accordance with its terms. Matter of Izdebska,
12 I&N Dec. 54 (Reg. Comm. 1966). On appeal, a petitioner cannot offer a new position to the beneficiary, or
materially change a position’s title, its level of authority within the organizational hierarchy, or the associated job
responsibilities. See Matter of Michelin Tire Corporation, 17 I&N Dec. 248, 249 (Reg. Comm. 1978). A
petitioner may not make material changes to a petition in an effort to make a deficient petition conform to CIS
requirements. See Matter of Izummi, 22 1&N Dec. 169, 176 (Assoc. Comm. 1988).

The AAO also notes that no other supporting documentation, such as paystubs, eyewitness accounts, pictures, tax
records, personnel records, or any other type of evidence was provided to support the assertion that the beneficiary
was employed as a cook fO“Iﬂ addition to demonstrating that she cannot cook, she also provided
insufficient alternative evidence concerning her purported employment i_ household or with his
company, and provided inconsistent information at her interview. Matter of Ho, 19 I&N Dec. 582, 591 (BIA
1988) states: “Doubt cast on any aspect of the petitioner’s proof may, of course, lead to a reevaluation of the
reliability and sufficiency of the remaining evidence offered in support of the visa petition.” Matter of Ho, 19 I&N
Dec. 582, 591-592 (BIA 1988) also states: “It is incumbent on the petitioner to resolve any inconsistencies in the
record by independent objective evidence, and attempts to explain or reconcile such inconsistencies, absent
competent objective evidence pointing to where the truth, in fact, lies, will not suffice.”

The AAO concurs with the director’s decision and determines that the director had good and sufficient cause to
revoke the petition based on the consular officer’s report and insufficiency of other evidence contained in the

record of proceeding concerning the beneficiary’s qualifications for the proffered position.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not met that burden.

ORDER: The motion to reconsider is granted. The appeal is dismissed. The petition remains revoked.



