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The petitioner is a mechanical repair business. It seeks to employ the beneficiary permanently in the
United States as an automobile mechanic. As required by statute, a Form ETA 750, Application for Alien

On appeal, the petitioner submits a brief and additional evidence.

Section 203(b)(3)(A)(i) of the Act, 8 US.C. § 1153(b)(3)(A)(i), provides for the granting of preference
classification to qualified Immigrants who are capable, at the time of petitioning for classification under
this paragraph, of performing skilled labor (requiring at least two years training or experience), not of 3
temporary or seasonal nature, for which qualified workers are not available in the United States,

The regulation at 8 C.F R. § 204.5(g)(2) states, in pertinent part:

Ability of prospective employer to pPay wage.  Any petition filed by or for an
employment-based Immigrant which requires an offer of employment must be
accompanied by evidence that the prospective United States employer has the ability to

the priority date, the day the request for labor certification was accepted for processing by any office
within the employment system of the Department of Labor. See 8 CFR. § 204.5(d). Here, the request
for labor certification wag accepted on June 9, 1998. The proffered salary as stated on the labor

With the petition, the petitioner, through counsel, submitted g copy of its 1998 Form 1120, USS.
Corporation Income Tax Return, for fiscal year February 1, 1998 through January 31, 1999. The tax
return reflected a taxabje income before net operating loss deduction and special deductions of $13,193
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Supp. 532 (N.D. Tex. 1989); K.C.P. Food Co., Inc. v, Sava, 623 F.Supp. 1080 (SDN.Y. 1985); Ubedq v.
Palmer, 539 F. Supp. 647 (N.D. 111 1982), aff'd., 703 F.24 571 (7" Cir. 1983). In K.CP. Food Co., Inc., the
court held that CIS had properly relied on the petitioner’s net income figure, as stated on the petitioner’s
Corporate income tax retumns, rather than the petitioner’s gross income. 623 F.Supp at 1084. The court
specifically rejected the argument that CIS should have considered income before €xpenses were paid rather
than net income. F inally, there is no precedent that would allow the petitioner to “add back to net cash the
depreciation €xpense charged for the year.” See also Elatos Restaurant Corp., 632 F, Supp. at 1054.

during that period, if any, added to the wages paid to the beneficiary during the period, if any, do not
equal the amount of the proffered wage or more, CIS will review the petitioner’s assets, The petitioner’s
total assets include depreciable assets that the petitioner uses in its business, Those depreciable assets
will not be converted to cash during the ordinary course of business and wil] not, therefore, become funds
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petitioner’s ability to pay the proffered Wwage. Rather, CIS will consider net currens assets as an
alternative method of demonstrating the ability to pay the proffered wage.

Net current assets are the difference between the petitioner’s current assets and current liabilities,! A

In a prior letter, counse] urges the consideration of the beneﬁciary’s proposed employment as an
indication that the petitioner’s Income  will Increase, However, in this instance, no detail or
documentation has been provided to explain how the beneﬁciary’s employment wil] signiﬁcantly increase
profits for the company. This hypothesis cannot be concluded to outweigh the evidence presented in the

Counsel suggests that depreciation should be added back to the petitioner’s taxable Income when
determining the ability to pay the proffered wage. However, a depreciation deduction does not require or
Tepresent a specific cash expenditure during the year claimed. It js 5 Systematic allocation of the cost of a
tangible long-term asset. It may be taken to Tepresent the diminution in value of buildings and €quipment,
Or to represent the accumulation of funds necessary to replace perishable €quipment and buildings. Byt
the cost of €quipment and buildings and the value lost as they deteriorate is an actual expense of doing
business, whether it is spread over more years or concentrated into fewer.,

€Xpense to each given year. The petitioner may not now shift that €Xpense to some other year ag
convenient to itg present purpose, nor treat it as a fund available to pay the proffered wage.

Further, amounts Spent on long-term tangible assets are 5 real expense, however allocated. Although
counsel asserts that they should not be charged against income according to theijr depreciation schedule,

net current assets for those years.
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he does not offer any alternative allocation of those costs. Counsel appears to be asserting that the real
cost of long-term tangible assets should never be deducted from revenue for the purpose of determining
the funds available to the petitioner.

its owners and shareholders. See Matter of M, 8§ I&N Dec. 24 (BIA 1958), Matter of Aphrodite
Investments, Ltd., 17 I&N Dec. 530 (Comm. 1980), and Mazter of Tessel, 17 I&N Dec. 631 (Act. Assoc.
Comm. 1980). Consequently, assets of its shareholders or of other enterprises or corporations cannot be
considered in determining the petitioning corporation’s ability to pay the proffered wage. In addition,
even if CIS were to include the officers’ compensation in the instant case, the result would stj]] not cover
the wage of the beneficiary (1998: $13,193 taxable income + $20,800 officers’ compensation = $33 993
or $7,284.60 less than the proffered wage of $41,277.60; 2002: -$2,924 taxable income + $13,000
officers’ compensation = $10,076 or $31,201.60 less than the proffered Wwage of $41,277.60).

Counsel further Suggests that the petitioner’s total assets be considered when determining the petitioner’s
ability to pay the proffered wage. However, the petitioner’s total assets are not available to pay the
proffered wage. The petitioner’s total assets include those assets the petitioner uses in its business, which

will not, in the ordinary course of business, be converted to cash, and wil] not, therefore, become funds

Finally, if the Petitioner does not have sufficient net income Or net current assets to pay the proffered

designer. The district director denied the petition after determining that the beneficiary’s annual wage of
$6,240 was considerably in excess of the employer’s net profit of $280 for the year of filing. On appeal,

future businesg plans, and explanations of the petitioner’s temporary financial difficulties. Despite the
petitioner’s obviously inadequate net Income, the Regional Commissioner looked beyond the petitioner’s
uncharacteristic business loss and found that the petitioner’s €xpectations of continued business growth
and increasing profits were reasonable. /d. at 615 Based on an evaluation of the totality of the
petitioner's circumstances, the Regional Commissioner determined that the petitioner had established the
ability to pay the beneﬁciary the stipulated wages.
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As in Matter of Sonegawa, CIS may, at its discretion, consider evidence relevant to a petitioner’s
financial ability that fa]lg outside of a petitioner’s net income and net current assets. CIS may consider
such factors as the number of years that the petitioner has been doing business, the established historica]
growth of the petitioner’s business, the overa] number of employees, the occurrence of any
uncharacteristic business expenditures or losses, the petitioner’s reputation within its industry, whether
the beneficiary is replacing a former employee or an outsourced service, or any other evidence that CIS
deems to be relevant to the petitioner’s ability to pay the proffered wage. In this case, however, the
petitioner has only provided tax returns for two years, 1998 and 2002, which 1S not enough evidence to

tablish that the business has met a] of its obligations in the past or to establish its historica] growth,

es
There is also no evidence of the petitioner’s reputation throughout the industry.

The petitioner's 2002 federal tax retum reflects a taxable income before net operating loss deduction and
special deductions of -$2,924 and net current assets of $32,759. The petitioner could not have paid the

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. §
1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed.



