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The petitioner is a restaurant. It seeks to employ the beneficiary permanently in the United States as a
Mexican chef. As required by statute, a Form ETA 750, Application for Alien Employment Certification
approved by the Department of Labor, accompanied the petition. The director determined that the petitioner
had not established that it had the continuing ability to pay the beneficiary the proffered wage beginning on
the priority date of the visa petition and denied the petition accordingly.

On appeal, counsel submits a brief statement and/or additional evidence.

Because the director deemed the evidence submitted insufficient to demonstrate the petitioner’s continuing
ability to pay the proffered wage beginning on the priority date, on April 19, 2004, the director issued a -
request for additional evidence (RFE) pertinent to that ability. The director specifically requested that
evidence for 2003, the beneficiary’s W-2 form for the year 2003 and Form DE-6, Quarterly Wager Report for
all employees for the last six quarters.
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In response, the petitioner submitted its Federa]l Tax Returns for 2003, W-2 form for the year 2003 for the
beneficiary, a letter from Ron Harris, CPA including financial statements, and DE-6 forms,

Unlike a corporation, a sole proprietorship is not legally separate from its owner. Therefore the sole
' s income, liquefiable assets, and personal liabilities are also considered as part of the petitioner’s
ability to pay. Sole proprietors report income and expenses from their businesses on their individual (Form
1040) federal tax retumn each year. The business-related income and expenses are reported on Schedule C and
are carried forward to the first page of the tax return. Sole proprietors must show that they can cover their
existing business €xpenses as well as pay the proffered wage. In addition, they must show that they can
sustain themselves and their dependents. Ubedq v, Palmer, 539 F. Supp. 647 (N.D. 111. 1982), aff’d, 703 F.24

In Ubeda, 539 F. Supp. at 650, the court concluded that it was highly unlikely that a petitioning entity
structured as a sole proprietorship could support himself, his Spouse and five dependents on a gross income of
slightly more than $20,000 where the beneficiary’s proposed salary was $6,000 (approximately thirty percent
of the petitioner’s gross income).

The tax returns demonstrated the following financial information concerning the petitioner’s continuing
ability to pay the difference between wages actually already paid and the proffered wage of $24,960 per year
from the priority date with incomes:
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Tax Adjusted Wage increase needed Surplus or
Year Gross income  to pay the proffered wage deficit
2001 $29,311° $16,620 $12,691
2002 $18,3787 $11,910 $6,468

2003 $(7,158)} $1,560 $(8,718)

they were produced pursuant to a compilation rather than an audit. A compilation is the management’s
representation of its financial position and is the lowest level of financial statements relative to other forms of
financial statements, As the accountant’s report also makes clear, financial statements produced pursuant to a
compilation are the Iepresentations of management compiled into standard form. The unsupported
Tepresentations of management are not reliable evidence and are insufficient to demonstrate the ability to pay
the proffered wage.

proffered wage or the difference between the wage paid and the proffered wage for the years 2001 through
2003. First, bank statements are not among the three types of evidence, enumerated in § CFR. § 204.5(g)(2),
required to illustrate a Petitioner’s ability to pay a proffered wage. While this regulation allows additiona]
i i ;" the petitioner in this case has not demonstrated why the documentation specified
at 8 CF.R. § 204.5(g)(2) is inapplicable or otherwise paints an inaccurate financial picture of the petitioner.
Second, bank statements show the amount in an account on g given date, and cannot show the sustainable ability
to pay a proffered wage. Third, no evidence was submitted to demonstrate that the funds reported on the
petitioner’s bank Statements somehow reflect additional available funds that were not reflected on its tax return,
such as the petitioner’s taxable income (income minus deductions) or the cash specified on Schedule L that will
be considered below in determining the petitioner’s net current assets,

_—

"IRS Form 1040 for 2001, Line 33.
# IRS Form 1040 for 2002, Line 35.
* IRS Form 1040 for 2003, Line 34,
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CIS will consider the sole proprietorship’s income and his or her liquefiable assets and personal liabilities as
part of the petitioner’s ability to pay. However, in instant case the record of proceedings does not contain any
documentation showing the petitioner’s liquid assets, any other source of liquefiable assets that would be
available to pay the wage. The petitioner should address this issue in any subsequent proceedings. The

petitioner did not submit a statement of monthly expenses for the owner’s household.

of the priority date.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed.



