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On appeal, counsel submits a brief.

Section 203(b)(3)(A)(ii) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(A)(ii),
provides for granting preference classification to qualified immigrants who hold baccalaureate degrees and
are members of the professions,

Section 203(b)3)(A)(i) of the Act, 8 US.C. §1 153(b)3)(A)(i), provides for granting preference
classification to qualified immigrants who are capable, at the time of petitioning for classification under this
paragraph, of performing skilled labor (requiring at least two Yyears training or experience), not of a temporary
nature, for which qualified workers are not available in the United States.

,\
The regulation at 8 C.F.R. § 204.5(1)(2) states, in pertinent part:

“Professional means a qualified alien who holds at least a United States baccalaureate degree or a foreign
equivalent degree and who is a member of the professions.”

The regulation at 8 C.F R. § 204.5(1)(3)(ii)(C) States, in pertinent part:

Professionals. If the petition is for a professional, the petition must be accompanied by

degree and by evidence that the alien is a member of the professions. Evidence of a
baccalaureate degree shall be in the form of an official college or university record showing
the date the baccalaureate degree was awarded and the area of concentration of study.

With the petition, counsel submitted, as evidence of the beneficiary’s education, a photocopy of a diploma
showing that the beneficiary graduated from McGi]] University in Montrea] on June 8, 1979. That diploma

does not state the beneficiary’s major course of study. Counsel also submitted various documents pertinent to
the beneficiary’s employment experience.



In response, counsel submitted a copy of the beneficiary’s transcript from McGill University. The transcript
shows that the beneficiary took only two computer science classes while at McGill and that he was awarded a
bachelor’s degree with a major in biology at the end of the spring semester of 1979,

Counsel also submitted a letter, dated November 17,2003, from an evaluation service. That letter states that
the beneficiary’s education and experience, taken together, are the equivalent of a bachelor’s degree in
computer systems analysis.>

degree, qualified as a professional based on possession of that degree. Initially, this office notes that a
master’s degree is a higher degree than 2 bachelor’s degree. Because the beneficiary in the instant case

In Matter of Devnani, supra, the beneficiary had both a two-year bachelor’s degree in chemistry and a
master’s degree in business administration, The Acting District Director decided, in that case, that the

' The evidence also did not conform to the requirement of § C.F.R. § 204.5(1)(3)(ii)(C) that evidence of the beneficiary’s
degree should hecessarily specify the beneficiary’s “area of concentration of study.”
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beneficiary qualified as a professional notwithstanding that he did not have a U.S. four-year bachelor’s degree
or an equivalent foreign degree. The text of that case does not indicate that the approved labor certification
stated that a bachelor’s degree was a prerequisite of the proffered position, as the labor certification in this
case does. Further, this office is not bound by the decisions of Acting District Directors. Counsel was free to
cite the reasoning of that decision and to argue that it is convincing, but did not.

In Augat, Inc. v. Tabor, supra, the petitioner sought an EB-3 immigrant visa, as in the instant case. In that
case the court found that, although the proffered position was for a professional, the beneficiary was qualified
by virtue of his experience, notwithstanding this lack of a college degree. This s clearly the most salient of
the cases cited by counsel.

remains unclear.,

Finally, all of the cases cited by counsel predate IMMACT 90, which changed to governing statute to
specifically include a degree requirement for professionals. As those decisions interpreted the previous law,
rather than the law as it now stands, they are not convincing precedent.

in a bachelor’s degree in computer science or a related field. The evidence indicates that the beneficiary’s
bachelor’s is in biology, rather than a field that might be construed as related to computer science. Counsel



experience for education in a limited context. Despite this capability, no such provisions appear at 8 C.F.R.
§ 204.5(1) and its subparagraphs relating to professionals and skilled workers.

The only regulation specifying the equivalent of a bachelor’s degree in the context of immigrant petitions is §
C.FR. § 204.5(1)(1), which states that a “United States baccalaureate degree or a foreign equivalent degree

The petitioner was free to specify on the Form ETA 750 the qualifications that it would accept as equivalent
to a bachelor’s degree* but did not.’ The petitioner was free to submit a labor certification that required only

If the instant petition is analyzed as a petition for a professional pursuant to section 203(b)(3)(A)(ii) of the Act it
necessarily fails, as the regulation at 8 C.F.R. § 204.5(1)(3)(ii)(C) makes clear that such a position requires a
U.S. bachelor’s degree or an equivalent foreign degree in computer science or a related subject, and the
beneficiary does not have that required degree.
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the approved Form ETA 750 labor certification. See Matter of Silver Dragon Chinese Restaurant, 19 1&N Dec.
401, 406 (Comm. 1986). See also Madany v. Smirth, 696 F.2d 1008 (D.C. Cir. 1983); KRK. Irvine, Inc. v,

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 US.C.
§ 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed.



