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DISCUSSION: The preference visa petition was denied by the Director, Vermont Service Center, and is
now before the Administrative Appeals Office on appeal. The appeal will be dismissed.

The petitioner is a restaurant. It secks to employ the beneficiary permanently in the United States as a
specialty cook, Italian. As required by statute, the petition is accompanied by a Form ETA 750, Application
for Alien Employment Certification, approved by the Department of Labor. The director determined that the
petitioner had not established that it had the continuing ability to pay the beneficiary the proffered wage
beginning on the priority date of the visa petition. The director denied the petition accordingly.

On appeal, the counsel submits additional evidence.

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 US.C. § 1153(b)(3)(A)(),
provides for the granting of preference classification to qualified immigrants who are capable, at the time of
petitioning for classification under this paragraph, of performing skilled labor (requiring at least two years
training or experience), not of a temporary nature, for which qualified workers are not available in the United
States.

The regulation at 8 C.F.R. § 204.5(g)(2) states in pertinent part:

Ability of prospective employer to pay wage. Any petition filed by or for an employment-
based immigrant which requires an offer of employment must be accompanied by evidence
that the prospective United States employer has the ability to pay the proffered wage. The
petitioner must demonstrate this ability at the time the priority date is established and
continuing until the beneficiary obtains lawful permanent residence. Evidence of this ability
shall be in the form of copies of annual reports, federal tax returns, or audited financial
statements.

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the priority
date, which is the date the Form ETA 750 Application for Alien Employment Certification, was accepted for

Application for Alien Employment Certification as certified by the U.S. Department of Labor and submitted with
the instant petition. Matter of Wing's Tea House, 16 1&N Dec. 158 (Act. Reg. Comm. 1977).

Here, the Form ETA 750 was accepted on April 9, 2001. The proffered wage as stated on the Form ETA 750
is $700.00 per week ($36,400.00 per year). The Form ETA 750 states that the position requires two years
experience.

With the petition, counsel submitted copies of the following documents: the original Form ETA 750,
Application for Alien Employment Certification, approved by the U.S. Department of Labor; a U.S. Internal
Revenue Service Form tax return for 2001; NYS-45 Form statements; and, copies of documentation
concerning the beneficiary’s qualifications as well as other documentation.

Because the Director determined the evidence submitted with the petition was insufficient to demonstrate the
petitioner’s continuing ability to pay the proffered wage beginning on the priority date, consistent with 8
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reports for years 2001 and 2002 with audited or reviewed financial statements. Additional evidence was also
requested such as profit/loss statements, bank account records, or personnel records.

In response to the request for evidence of the petitioner’s ability to pay the proffered wage beginning on the
priority date, counsel submitted the petitioner’s U.S. Interal Revenue Service (IRS) Form 11208 tax return for
year 2002.

The director denied the petition on July 7, 2004, finding that the evidence submitted did not establish that the
petitioner had the continuing ability to pay the proffered wage beginning on the priority date.

On appeal, counsel submits additional evidence which are the following: the petitioner’s bank statements; the
owner of petitioner’s personal investment portfolio; and documentation concerning a separate corporation
also owned by the owner of petitioner with this second company’s bank statements.

In determining the petitioner’s ability to pay the proffered wage during a given period, U.S. Citizenship and
Immigration Services (CIS) will first examine whether the petitioner employed and paid the beneficiary
during that period. If the petitioner establishes by documentary evidence that it employed the beneficiary at a
salary equal to or greater than the proffered wage, the evidence will be considered prima facie proof of the
petitioner’s ability to pay the proffered wage. No evidence was submitted to show that the petitioner
employed the beneficiary.

petitioner's gross income. Supra at 1084. The court specifically rejected the argument that CIS should have
considered income before €xpenses were paid rather than net income.

The tax returns demonstrated the following financial information concerning the petitioner’s ability to pay the
proffered wage of $36,400.00 per year from the priority date of April 9, 2001:

® In 2001, the Form 1120S stated a taxable income loss' of <8$20,460.00>>.
* In2002, the Form 11208 stated a taxable income of $34,033.00.

The petitioner’s net current assets can be considered in the determination of the ability to pay the proffered
wage especially when there is a failure of the petitioner to demonstrate that it has taxable income to pay the
proffered wage. In the subject case, as set forth above, the petitioner did not have taxable income sufficient to

" IRS Form 11208, Line 21.
The symbols <a number> indicate a negative number, or in the context of a tax return or other
financial statement, a loss, that is below zero.
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pay the proffered wage at any time between the years 2001 through 2002 for which the petitioner’s tax returns
are offered for evidence.

§ current assets and current liabilities.> A
corporation’s year-end current assets are shown on Schedule L, lines 1 through 6. That schedule is included
with, as in this instance, the petitioner’s filing of Form 11208 federal tax retum. The petitioner’s year-end
current liabilities are shown on lines 16 through 18. If a corporation’s end-of-year net current assets are equal
to or greater than the proffered wage, the petitioner is expected to be able to pay the proffered wage.

Examining the Form 11208 U.S. Income Tax Returns submitted by the petitioner, Schedule L found in each
of those returns indicates the following:

* In 2001, petitioner’s Form 11208 return stated current assets of $7,228.00 and $84,505.00 in
current liabilities. Therefore, the petitioner had <$77,277.00> in net current assets. Since the
proffered wage was $36,400.00 per year, this sum is less than the proffered wage.

® In 2002, petitioner’s Form 1120S return stated current assets of $65,574.00 and $98,259.00 in
current labilities. Therefore, the petitioner had <$32,676.00> in net current assets. Since the
proffered wage was $36,400.00 per year, this sum is less than the proffered wage.

Therefore, for the period 2001 through 2002 from the date the Form ETA 750 was accepted for processing by
the U. S. Department of Labor, the petitioner had not established that it had the ability to pay the beneficiary
the proffered wage at the time of filing through an examination of its net current assets.

Counsel indicates by the submission of additional evidence accompanying the appeal that there are other ways
to determine the petitioner’s ability to pay the proffered wage from the priority date. Counsel cites no legal
precedent for the contention, and, according to regulation,* copies of annual reports, federal tax returns, or

audited financial statements are the means by which petitioner’s ability to pay is determined.

Counsel advocates the use of the cash balance of the business accounts and/or the petitioner’s owner’s bank
accounts to show the ability to pay the proffered wage. Counsel’s reliance on the balances in the petitioner’s
bank account is misplaced. First, bank statements are not among the three types of evidence, enumerated in 8
C.FR. § 204.5(g)(2), required to illustrate a petitioner’s ability to pay a proffered wage. While this regulation
allows additional material “in appropriate cases,” the petitioner in this case has not demonstrated why the
documentation specified at 8 C.F.R. § 204.5(g)(2) is inapplicable or otherwise paints an inaccurate financial
picture of the petitioner. Second, bank statements show the amount in an account on a given date, and cannot
show the sustainable ability to pay a proffered wage. Third, no evidence was submitted to demonstrate that the

According to Barron’s Dictionary of Accounting Terms 117 (3™ ed. 2000), “current assets” consist of items
having (in most cases) a life of one year or less, such as cash, marketable securities, inventory and prepaid
expenses. “Current liabilities” are obligations payable (in most cases) within one year, such as accounts
payable, short-term notes payable, and accrued expenses (such as taxes and salaries). /d. at 118.

* 8CFR.§ 204.5(2)(2).
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Counsel advocates use of the owner of petitioner’s personal investment portfolio to pay the proffered wage.
Contrary to counsel’s primary assertion, CIS may not “pierce the corporate veil” and look to the assets of the

H

Dec. 24 (BIA 1958), Matter of Aphrodite Investments, Ltd., 17 I&N Dec. 530 (Comm. 1980), and Matter of
Tessel, 17 1&N Dec. 631 (Act. Assoc. Comm. 1980). Consequently, assets of its shareholders or of other

. - . N

enterprises or corporations cannot be considered in determining the petitioning corporation

reasons stated above, assets of its shareholders or of other enterprises or corporations cannot be considered in
determining the petitioning corporation’s ability to pay the proffered wage. Petitioner has submitted no
legally binding agreements between the two companies that B. M. Group Inc. would ensure or would pay or
guaranty the obligations of the petitioner as the employer of the beneficiary.

Counsel introduces evidence of wage payments to petitioner’s employees. However, these records do not

indicate that the petitioner is paying or is able to pay the proffered wage according to the tax returns
submitted.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 US.C.
§ 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed.



