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DISCUSSION: The Director, Vermont Service Center, denied the third preference visa petition and a
subsequent motion to reconsider and the matter is now before the Administrative Appeals Office (AAO) on

appeal. The appeal will be dismissed.

The petitioner’s business is an auto repair service. It seeks to employ the beneficiary permanently in the
United States as an auto mechanic. As required by statute, the petition is accompanied by a Form ETA 750,
Application for Alien Employment Certification, approved by the Department of Labor. The director
determined that the petitioner had not established that it had the continuing ability to pay the beneficiary the
proffered wage beginning on the priority date of the visa petition. The director denied the petition
accordingly.

On appeal, counsel submits a brief.

The regulation 8 C.F.R. § 204.5(g)(2) states in pertinent part:

Ability of prospective employer to pay wage. Any petition filed by or for an employment-
based immigrant which requires an offer of employment must be accompanied by evidence
that the prospective United States employer has the ability to pay the proffered wage. The
petitioner must demonstrate this ability at the time the priority date is established and

Here, the Form ETA 750 Was accepted on April 25, 2001. The proffered wage as stated on the Form ETA
750 ig $22.26 per hour ($46,300.80 per year). The Form ETA 750 states that the position requires two years
experience.
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With the petition, the petitioner submitted the following documents: Forms 1120S U.S. Income Tax Returns
for an S Corporation for 2001 and 2002.

continuing ability to pay the proffered wage in 2001 and 2002, and specifically requested evidence of any
wages actually paid to the beneficiary; a statement from the petitioner’s financial officer; annual reports for
2002 and 2002 accompanied by audited or reviewed financial statements; and/or additional supplementary
evidence such as profit/loss statements, bank account records, or personnel records,

In response, counsel cited to Matter of Sonegawa, 12 1&N Dec. 612 (BIA 1967) urging the director to
consider the totality of circumstances and not Just the petitioner’s tax returns and claimed that the petitioner’s
depreciation expenses and total revenues are significant and that its officer compensation expenses “would
and could have been allocated to pay the salary offered if a qualified U.S. candidate were found for the instant
Jjob opening.” The petitioner submitted its 2001 and 2002 bank statements and its W-3 and W-2 forms issued
to all of its employees in 2001 and 2002 that do not show wages paid to the beneficiary.

The director denied the petition on March 31, 2004, finding that the evidence submitted with the petition and
in response to its request for evidence did not establish that the petitioner had the continuing ability to pay the
proffered wage beginning on the priority date. The director specifically stated that bank Sstatement amounts
and depreciation expenses are not considered and that compensation of officers represents monies already
expended.

On motion to reconsider, counsel restated his argument that since the petitioner is a closely held corporation,
its officers’ compensation, which was in excess of $38,000, could have been allocated towards the proffered
wage. The director affirmed her prior decision on July 13, 2004 for the same reasons set forth in her earlier
decision. On appeal, counsel sets forth the same arguments made in response to the director’s request for
evidence and in his motion to reconsider.

In determining the petitioner’s ability to pay the proffered wage during a given period, Citizenship and
Immigration Services (CIS) will first examine whether the petitioner employed and paid the beneficiary
during that period. If the petitioner establishes by documentary evidence that it employed the beneficiary at a
salary equal to or greater than the proffered wage, the evidence will be considered prima facie proof of the



Hawaii, Ltd v, Feldman, 736 F.24 1305 (9th Cir. 1984)); see also Chi- eng Chang v. Thornburgh, 719 F.
Supp. 532 (N.D. Texas 1989); k.C p. Food Co., Inc. v. Sava, 623 F. Supp. 1080 (S.DN.Y. 1985); Ubedq v
Palmer, 539 F. Supp. 647 (N.D. 111 1982), aff’d, 703 F.24 571 (7th Cir. 1983). Reliance on the petitioner’s
gross receipts and wage expense is misplaced. Showing that the petitioner’s gross receipts exceeded the
proffered wage is insufficient. Similarly, showing that the petitioner paid wages 1n excess of the proffered
wage is insufficient.

Plaintiffs also contend the depreciation amounts on the 1985 and 1986 returns are non-cash
deductions. Plaintiffs thus request that the court sua sponte add back to net cash the
depreciation expense charged for the year.  Plaintiffs cite no legal authority for thig
proposition. This argument has likewise been presented before and rejected. See Elatos, 632
F. Supp. at 1054, [CIS] and judicial precedent support the uge of tax returns and the net
income figures in determining petitioner’s ability to pay. Plaintiffs’ argument that thege
figures should be revised by the court by adding back depreciation is without support.

(Emphasis in original.) Chi-Feng at 537.

Ordinary income (loss) from trade or business activities as reported on Line 21, Where an S Corporation's
' 1s exclusively from a trade or business, CIS considers net income to be the figure for ordinary income,
shown on line 21 of page one of the petitioner's Form 1120S. The Instructions on the Form 11208, ys.
Income Tax Return foran S Corporation, state 0n page one, "Caution, Include only trade or business income
and expenses on lines la through 21" Where an S corporation has income from sources other than from a
trade or business, net income is found on Schedule K. The Schedule K form related to the Form 1120 states
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In 2002, the Form 1 120S stated net income of -$2,923.

Net current assets are the difference between the petitioner’s current assets and current liabilities.? A
corporation’s year-end current assets are shown on Schedule L, lines ] through 6. Its Year-end current
liabilities are shown on lines 16 through 18. If the total of a corporation’s end-of-year net current assets and

The petitioner’s net current assets during 2001 were $824.
The petitioner’s net current assets during 2002 were -$3,946.

Therefore, for the years 2001 and 2002, the petitioner did not have sufficient net current assets to pay the
proffered wage.,

1y of Accounting Terms 1 17 (3" ed. 2000), “current assets” consist of jtemg
having (in most cases) a life of one year or less, such ag cash, marketable Securities, inventory and prepaid
€xpenses.  “Current liabilities” are obligations payable (in most cases) within one year, such accounts
payable, short-term notes payable, and accrued expenses (such as taxes and salaries). Id. at 118,
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),

clients had been included in the lists of the best-dressed California women. The petitioner lectured on fashion
design at design and fashion shows throughout the United States and at colleges and universities in California.
The Regional Commissioner’s determination in Sonegawa was based in part on the petitioner’s sound
business reputation and outstanding reputation as a couturiere.

No unusual circumstances have been shown to exist in this case to parallel those in Sonegawa, nor has it been
established that 2001 or 2002 were uncharacteristically unprofitable years for the petitioner.

The documentation presented here indicates thaté_ holds 100 percent of the company’s stock.
the petitioner’s 20001 and 2002 IRS Form 120 first page reported Compensation of Officers,

A )
me]ected to pay him or herself $3 8,400 in each year. CIS (legacy INS) has long held that it may
not “pierce the corporate veil” and look to the assets of the corporation’s OWner to satisfy the corporation’s
ability to pay the proffered wage. It is an elementary rule that a corporation is a separate and distinct legal
entity from its owners and shareholders. See Matter of M, 8 1&N Dec. 24 (BIA 195 8), Matter of Aphrodite
Investments, Ltd., 17 1&N Dec. 530 (Comm. 1980), and Matter of Tessel, 17 I&N Dec. 631 (Act. Assoc.
Comm. 1980). Consequently, assets of its shareholders or of other enterprises or corporations cannot be
considered in determining the petitioning corporation’s ability to pay the proffered wage.

In examining a petitioner’s ability to pay the proffered wage, the fundamental focus of the CIS® determination
1s whether the employer is making a realistic Job offer and has the overall financial ability to satisfy the
proffered wage. Matter of Great Wall, 16 1&N Dec. 142, 145 (Acting Reg. Comm, 1977). Accordingly, after
areview of the petitioner’s federal tax returns and all other relevant evidence, we conclude that the petitioner
has failed to establish that it had the ability to pay the salary offered as of the priority date of the petition and

continuing to present.
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The evidence submitted does not establish that the petitioner had the continuing ability to pay the proffered
wage beginning on the priority date.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 US.C.
§ 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed.



