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DISCUSSION: The preference visa petition was denied by the Director, Vermont Service Center, and is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The petitioner is a restaurant. It seeks to employ the beneficiary permanently in the United States as a cook.
As required by statute, a Form ETA 750, Application for Alien Employment Certification approved by the
Department of Labor, accompanied the petition. The director determined that the petitioner had not
established that it had the continuing ability to pay the beneficiary the proffered wage beginning on the
priority date of the visa petition and denied the petition accordingly.

On appeal, counsel submits a brief and additional evidence.

The regulation at 8§ C.F.R. § 204.5(g)(2) states, in pertinent part:

Ability of Prospective employer to Pay wage. Any petition filed by or for an employment-
based immigrant which requires an offer of employment must be accompanied by evidence

April 26, 2001. The proffered wage as stated on the Form ETA 750 is $12.57 per hour, which amounts to
$26,145.60 annually.

expenses for 2001,

In response, the petitioner submitted a [ist of the sole proprietor’s monthly expenses that totaled $2,808.95
and annualize to $33,707.40.

The tax return reflects the following information:
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Proprietor’s adjusted gross income (Form 1040) $53,608

Petitioner’s gross receipts or sales (Schedule 0] $153,597

Petitioner’s wages paid (Schedule C) $21,775
Petitioner’s net profit from business (Schedule C) $25,131

The director determined that the evidence submitted did not establish that the petitioner had the continuing
. )

ability to pay the proffered wage beginning on the priority date, and, on March 15, 2004, denied the petition
citing the petitioner’s net profit and the sole proprietor’s expenses.

On appeal, counsel asserts that the sole proprietor’s personal assets should be considered such as the value of
his residence and rental income he receives from it. Counsel also asserts that the petitioner is only obligated
to pay the proffered wage from the priority date to the end of that year and the proffered wage should be pro-
rated accordingly.

At the outset, counsel requests that Citizenship and Immigration Services (CIS) prorate the proffered wage for
the portion of the year that occurred after the priority date. We will not, however, consider 12 months of
income towards an ability to pay a lesser period of the proffered wage any more than we would consider 24
months of income towards paying the annual proffered wage. While CIS will prorate the proffered wage if
the record contains evidence of net income or payment of the beneficiary's wages specifically covering the
portion of the year that occurred after the priority date (and only that period), such as monthly income
Statements or pay stubs, the petitioner has not submitted such evidence.

established by judicial precedent. Elatos Restaurant Corp. v. Sava, 632 F. Supp. 1049, 1054 (S.D.NY. 1986)
(citing Tongatapu Woodcraft Hawaii, Ltd v, Feldman, 736 F.2d 1305 (9th Cir. 1984)); see aiso Chi-Feng
Chang v. T hornburgh, 719 F. Supp. 532 (N.D. Texas 1989); K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. 1080
(S.D.N.Y. 1985); Ubeda v. Palmer, 539 F. Supp. 647 (N.D. 111. 1982), aff’d, 703 F.2d 571 (7th Cir. 1983).

personal capacity. Black’s Law Dictionary 1398 (7th Ed. 1999). Unlike a corporation, a sole proprietorship
does not exist as an entity apart from the individual owner. See Matter of United Investment Group, 19 I&N
Dec. 248, 250 (Comm. 1984). Therefore the sole proprietor’s adjusted gross income, assets and personal
liabilities are also considered as part of the petitioner’s ability to pay. Sole proprietors report income and
€xpenses from their businesses on their individual (Form 1040) federal tax return each year. The business-
related income and €Xpenses are reported on Schedule C and are carried forward to the first page of the tax
return.  Sole proprietors must show that they can cover their existing business expenses as well as pay the
proffered wage out of thejr adjusted gross income or other available funds. In addition, sole proprietors must
show that they can sustain themselves and their dependents. Ubedy v, Palmer, 539 F. Supp. 647 (N.D. 111.
1982), aff’d, 703 F.2d 571 (7" Cir. 1983).
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slightly more than $20,000 where the beneficiary’s proposed salary was $6,000 or approximately thirty
percent (30%) of the petitioner’s gross income.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 US.C.
§ 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed.



