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DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center, and is
now before the Administrative Appeals Office on appeal. The appeal will be dismissed.

The petitioner 1s a retail store. It seeks to employ the beneficiary permanently in the United States as a
merchandise manager. As required by statute, a Form ETA 750 Application for Alien Employment
Certification approved by the Department of Labor accompanies the petition. The director determined that
the petitioner had not established that the beneficiary has the requisite experience as stated on the labor
certification petition and denied the petition accordingly.

With the petition counsel submitted the approved labor certification application, the petitioner’s offer of
employment, a letter dated November 5, 2002 from a former employer stating that the beneficiary’s full-time
employment had lasted from February 1995 to May 1997.

Because the evidence submitted did not demonstrate that the beneficiary has the requisite three years work
experience, the Nebraska Service Center, on May ‘8, 2003, requested pertinent evidence (RFE). Consistent with
the requirements of 8 C.F.R. § 204.5(1)(3)(it), the Service Center requested that evidence of the beneficiary's
experience be in the form of letters from trainers or employers giving the name, address, and title of the trainer or
employer, and a description of the training received or the experience of the alien.

In response, counsel submitted, from the same former employer, another letter dated June 11, 2003, which
stated that the company had promoted the beneficiary to start on June 1997 as its advertising and marketing
director, a post he held until July 1999.

On September 5, 2003, the director denied the petition, finding that the evidence submitted did not demonstrate
that the beneficiary has the requisite three years of salient work experience. The director, beyond noting that
neither of the former employer’s letters specified the duties of the beneficiary’s work, mentioned discrepancies in
the evidence related to the last day the beneficiary held a job with his former employer. First, the former
employer’s letters gave two different dates for when his previous employment ended, either May 1997 or July
1999. Second, the Form I-140 petition had indicated that the beneficiary’s entry date into the United States was
March 26, 1999, which would have conflicted with the beneficiary’s employment in India lasting until July 1999.

On appeal, counsel submits a legal memorandum and additional evidence.
Counsel contends that the director erred by finding that:

*  The beneficiary had only two years job-related experience instead of four, given discrepancies
between two statements supplied by the beneficiary’s former employer;

»  The beneficiary could not have been old enough to have held the job he claimed to have had with
his former employer; and,

*  The beneficiary had already departed India at a time the petitioner claims he was still working for
his former employer.

He asserts that a typing error is responsible for listing the beneficiary’s entry date as March 26, 1999,
producing a stamped Form 1-94 to show that the beneficiary actually entered on July 26, 1999. He also
documented how the beneficiary graduated from high school at age 16. He also submitted a thlrd letter from
the former employer, this one dated September 19, 2003, which does not explain what had led to the
confusion between the two prior letters.
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Section 203(b)(3)(A)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(A)(0),
provides for the granting of preference classification to qualified immigrants who are capable, at the time of
petitioning for classification under this paragraph, of performing skilled labor (requiring at least two years
training or experience), not of a temporary nature, for which qualified workers are unavailable in the United
States.

& CFR § 204.5(1)(3)(ii) states, in pertinent part:

(A) General. Any requirements of training or experience for skilled workers, professionals, or other
workers must be supported by letters from trainers or employers giving the name, address, and title of the
trainer or employer, and a description of the training received or the experience of the alien.

(B) Skilled workers. If the petition is for a skilled worker, the petition must be accompanied by
evidence that the alien meets the educational, training or experience, and any other requirements of the
individual labor certification, meets the requirements for Schedule A designation, or meets the
requirements for the Labor Market Information Pilot Program occupation designation. The minimum
requirements for this classification are at least two years of training or experience.

Eligibility in this matter hinges on the petitioner demonstrating that, on the priority date, the beneficiary had the
qualifications stated on its Form ETA 750 Application for Alien Employment Certification as certified by the
U.S. Department of Labor and submitted with the instant petition. Matter of Wing's Tea House, 16 I&N Dec. 158
(Act. Reg. Comm. 1977). The priority date of the petition is the date the request for labor certification was
accepted for processing by any office within the employment system of the Department of Labor. Here, the
request for labor certification was accepted for processing on April 30, 2001. The labor certification states that
the position requires three years experience.

Matter of Ho, 19 1&N Dec. 582, 591 (BIA 1988) states:

Doubt cast on any aspect of the petitioner’s proof may, of course, lead to a reevaluation of the
reliability and sufficiency of the remaining evidence offered in support of the visa petition.

Ho at 591-592, further states:

It is incumbent on the petitioner to resolve any inconsistencies in the record by independent objective
evidence, and attempts to explain or reconcile such inconsistencies, absent competent objective
evidence pointing to where the truth, in fact, lies, will not suffice.

Citizenship and Immigration Services (CIS) acknowledges counsel’s assertions and additional proof
concerning the beneficiary’s qualifications. However, CIS will not ignore shortcomings in a beneficiary’s
qualifications or ability to meet job requirements specified in paragraphs 14 and 15 of a Form ETA 750.
While counsel has provided credible evidence to resolve such inconsistencies of proof as the beneficiary’s
entry date or early high school graduation, the petitioner chose not to address the unexplained two-year
shortfall in the beneficiary’s work history, as described in the former employer’s November 5, 2002 letter.
The September 19, 2003 letter supplies the information missing from the prior letters but it does not attempt
to resolve the inconsistencies relating to the beneficiary’s employment history. Nor does the petitioner
provide any independent, objective evidence that would explain why the November 5, 2002 letter stated that
the beneficiary was “employed with [the petitioner] until May 1997,” if in fact the beneficiary was actually
employed according to the petitioner’s later claim, that his employment did not terminate until July 1999.
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Thus, assessing the totality of circumstances in this individual case, it is concluded that the petitioner has not
established the beneficiary’s qualifications as set forth in the labor certification document.

The evidence submitted does not demonstrate credibly that the beneficiary has the requisite three years of
experience. Therefore, the petitioner has not established that the beneficiary is eligible for the proffered position.

The burden of proof in these pfoceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not met that burden.

ORDER: The appeal is dismissed. The petition is denied.



