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DISCUSSION: The Director, California Service Center, denied the preference visa petition that is now
before the Administrative Appeals Office on appeal. The appeal will be dismissed.

" The petitioner is a private duty nursing services company. It seeks to employ the beneficiary permanently in
the United States as a registered nurse. As required by statute, a Form ETA 750, Application for Alien
Employment Certification accompanied the petition. The director determined that the petitioner had not
established that it had the continuing ability to pay the beneficiary the proffered wage beginning on the
priority date of the visa petition and denied the petition accordingly.

On appeal, the petitioner submits a brief.

training or experience), not of a temporary nature, for which qualified workers are not available in the United
States.

8CFR.§ 204.5(g)(2) states:

Ability of prospective employer to pay wage. Any petition filed by or for an employment-based
immigrant which requires an offer of employment must be accompanied by evidence that the
prospective United States employer has the ability to pay the proffered wage. The petitioner
must demonstrate this ability at the time the priority date is established and continuing until the
beneficiary obtains lawful permanent residence. Evidence of this ability shall be either in the

form of copies of annual reports, federal tax returns, or audited financial statements. In a case

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the priority
date, the day the completed, signed petition, including all initial evidence and the correct fee, was filed with
CIS. See 8 CFR § 204.5(d). Here, the petition was filed with CIS on March 19, 2003. The proffered wage as
stated on the Form ETA 750 is $26 per hour, which equals $54,080 per year.

On the petition, the petitioner stated that it was established during 1984 and that it employs 100 workers. On
the Form ETA 750B, signed by the beneficiary, the beneficiary did not claim to have worked for the
petitioner. Both the petition and the Form ETA 750 state that the petitioner will employ the beneficiary at
3250 Wilshire Boulevard, Suite 1314, Los Angeles, California.

In support of the petition, the petitioner submitted a letter, dated February 18, 2003, from its immigration
specialist. That letter stated that the petitioner has the ability to pay the proffered wage. The petitioner
provided its 2001 Form 11208, U.S. Income Tax Return for an S Corporation. That return shows ordinary
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income of $58,234 during that year. The corresponding Schedule L shows that at the end of that year the
petitioner’s current liabilities exceeded its current assets. The petitioner also submitted its compiled 2001
financial statements, which show net income from operations of $399,739 during that year.

On March 1, 2004, the California Service Center issued a request for, inter alia, additional evidence pertinent
to the petitioner’s ability to pay the proffered wage. Consistent with 8 C.F.R. §204.5(g)(2) the director
requested that the petitioner provide copies of annual reports, federal tax returns, or audited financial
statements to show that it had the continuing ability to pay the proffered wage beginning on the priority date.
The Service Center also requested copies of the petitioner’s California Form DE-6 Wage Reports for the first
and last quarters of 2003.

The petitioner responded with a letter, dated March 5, 2004, which stated that it had not yet filed its 2003 tax
return. The petitioner provided the requested DE-6 forms and a copy of its 2002 Form 11208, U.S. Income
Tax Return for an S Corporation.

The 2002 tax return also shows ordinary income of $345,538. The Schedule L attached to the 2002 return
shows that at the end of that year the petitioner’s current liabilities exceeded its current assets. The DE-6
forms show that the petitioner employed 70 workers during the first quarter of 2003 and 46 workers during
the last quarter of 2003, but did not employ the beneficiary during either quarter.

The director determined that the evidence submitted did not establish that the petitioner had the continuing
ability to pay the proffered wage beginning on the priority date, and, on April 19, 2004, denied the petition.
The director noted that the petitioner’s 2002 net income of $345,548 would be sufficient to pay the proffered
wage to six new employees, but that the petitioner has recently had petitions for eight alien workers approved.

stated in the petition is true, CIS may reject that fact. Section 204(b) of the Act, 8 US.C. § 1154(b); see also
Anetekhai v. IN.S., 876 F.2d 1218, 1220 (5" Cir. 1989); Lu-Ann Bakery Shop, Inc. v. Nelson, 705 F.Supp. 7,
10 (D.D.C. 1988); Systronics Corpv. ILN.S., 153 F.Supp. 2d 7, 15 (D.D.C. 2001). This office declines to find
the petitioner’s assertion, that it employs 100 workers, to be credible. The petitioner will be obliged, pursuant



WAC 03 123 51189
Page 4

to 8 C.F.R. § 204.5(g)(2), to demonstrate its ability to pay the proffered wage with copies of annual reports,
federal tax returns, or audited financial statements.

Further, doubt cast on any aspect of the petitioner's proof may lead to a reevaluation of the reliability and
sufficiency of the remaining evidence offered in support of the visa petition, and the petitioner must resolve any
inconsistencies in the record by independent objective evidence. Attempts to explain or reconcile such
inconsistencies, absent competent objective evidence sufficient to demonstrate where the truth, in fact, lies, will
not suffice. Matter of Ho, 19 1&N Dec. 582 (Comm. 1988). The evidence exposes that some information
provided on the petition was not entirely truthful. The credibility of the remaining information and evidence
provided necessarily suffers.

The petitioner’s reliance on the compiled financial statements submitted is misplaced. The regulation at 8
CFR. § 204.5(2)(2) makes clear that where a petitioner relies on financial statements to demonstrate its
ability to pay the proffered wage, those financial statements must be audited. The accountant’s report that
accompanied those financial statements makes clear that they were produced pursuant to a compilation rather
than an audit. As that report also makes clear, financial statements produced pursuant to a compilation are the
representations of management compiled into standard form, The unsupported representations of
management are not reliable evidence and are insufficient to demonstrate the ability to pay the proffered

evidence pertinent to the petitioner’s expenses this office cannot find persuasive the petitioner’s assertion that
it will reap a profit from hiring the beneficiary.

(N.D. Texas 1989); K.C.P. Food Co., Inc. v. Sava, 623 F.Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539



WAC 03 123 51189
Page 5

The proffered wage is $54,080 per year. The priority date is March 19, 2003.

The director stated that eight petitions submitted by the instant petitioner have recently been approved. Those
petitions are not currently available to this office. This office, however, has ten other appeals from denials of
Form I-140 petitions now pending before it, each at the same proffered wage as that in the instant case. The
proffered wages in the approved cases are likely the same.' In order to win approval, the petitioner must
show, at the very least, the ability to pay the proffered wages of the eight recently approved petitions and that
of the instant petition.> Those proffered wages, in the aggregate, equal $486,720.3

date. The appeal in this matter, however, was submitted during 2003. Having not yet closed out the year, the
petitioner’s 2003 tax returns and other end-of-year data were clearly unavailable. Information from the 2001
and 2002 returns will be accorded some evidentiary value in this case, as it is the only evidence from which
this office may extrapolate.

The petitioner’s 2002 tax return shows that it declared $345,538 in ordinary income. If the petitioner had
been obliged to demonstrate the ability to pay the wages proffered to the beneficiaries of the six approved
petitions and the proffered Wwage in the instant case, it would have been unable to show that ability with its
ordinary income. At the end of that year, the petitioner had negative net current assets. The petitioner would
have been unable, therefore, to show the ability to pay any portion of those wages out of its net current assets,

need not reach that issye.

’ $54,080 x 9.
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proffered wage, this office must find that the petitioner has not demonstrated the continuing ability to pay the
proffered wage beginning on the priority date. Therefore, the petition may not be approved.

An additional issue exists in this case that was not cited in the decision of denial. Both the petition and the
Form ETA 750 state that the petitioner will employ the beneficiary at its offices on Wilshire Boulevard in Los
Angeles. The nature of the petitioner’s business makes obvious that its corporate offices is not the actual

with the regulations
20CFR.§ 656.20(g)(1) states, in pertinent part:
In applications filed under §§ 656.21 (Basic Process), 656.21a (Special Handling) and 656.22

(Schedule A), the employer shall document that notice of the filing of the Application for Alien
Employment Certification was provided:

(ii) If there is no such bargaining representative, by posted notice to the employer’s

employees at the facility of location of the employment.

Cases to make certain certifications in the application for labor certification.* Specific to the issue of offering
wages that meet the prevailing wage rate, the regulations require the prospective employer to make the
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Determination of prevailing wage for labor certification purposes.

(a) Whether the Wage or salary stated in a labor certification application involving a Jjob offer
equals the prevailing wage rate as required by 656.21(b)(3), shall be determined as follows:

(2) If the job opportunity is in an occupation which is not covered by a prevailing wage
determined under the Davis-Bacon Act or the McNamara-O’Hara Service Contract Act, the
prevailing wage for labor certification purposes shall be:

(1) the average rate of wages, that is, the rate of wages to be determined, to the extent feasible,
by adding the wage paid to workers similarly employed in the area of intended employment
and dividing the total by the number of such workers. Since it is not always feasible to
determine such an average rate of wages with exact precision, the wage set forth in the

percent of the average rate
of wages;

b) For purposes of this section, except as provided in paragraphs (c) and (d), “similarly
employed” shall mean “having substantially comparable jobs in the occupational category in
the area of intended employment . . . »

(B)eginning level employees who have a basic understanding of the occupation through
education or experience. They perform routine or moderately complex tasks that require
limited exercise of judgment and provide experience and familiarization with the employer’s
methods,

Practice, and programs.

They may assist staff performing tasks requiring skills equivalent to a level 1I and may
perform high-level work for training and development purposes.

5 . . . . o
The city, state, and county of the employment location must be known order to identify the prevailing wage rate.
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These employees work under close supervision and receive specific instruction on tasks and
results expected.

The proffered position resembles an entry-level nursing position as it does not specify an advanced level of
training or experience or supervisory duties. This office finds that the proffered position is a skill Leve] |
position for prevailing wage purposes.

the beneficiary. -Thus, the petitioner failed to meet its evidentiary burden that its proffered wage in this case
will not adversely affect the wages and salaries of similarly employed U.S. workers. For this additional
reason the petition may not be approved.,

The burden of proof in these proceedings rests solely upon the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has not met that burden,

ORDER: The appeal is dismissed.



