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DISCUSSION: The preference visa petition was denied by the Director, California Service Center, and is now
before the Administrative Appeals Office (AAQ) on appeal. The appeal will be dismissed.

The petitioner, _hild Development Center, is a school. It seeks to employ the beneficiary
permanently in the United States as a teacher. As required by statute, a Form ETA 750, Application for Alien
Employment Certification approved by the Department of Labor (DOL), accompanied the petition. The director
determined that the petitioner had not established that it had the continuing ability to pay the beneficiary the
proffered wage beginning on the priority date of the visa petition and denied the petition accordingly. The
director also found that the petitioner had failed to show that it is currently a viable U.S. company and failed to
establish that the beneficiary possessed the requisite work experience specified on the labor certification.

On appeal, current counsel submits additional evidence and contends that the petitioner has demonstrated its
continuing financial ability to pay the proffered wage and has demonstrated that the beneficiary qualifies for the
certified position and that it is a viable U.S. corporate employer.

Section 203(b)(3)(A)(ii) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(A)({i), provides
for the granting of preference classification to qualified immigrants who hold baccalaureate degrees and are
members of the professions.

The regulation at 8 C.F.R. § 204.5(g)(2) states, in pertinent part:

Ability of prospective employer to pay wage. Any petition filed by or for an employment-
based immigrant which requires an offer of employment must be accompanied by evidence
that the prospective United States employer has the ability to pay the proffered wage. The
petitioner must demonstrate this ability at the time the priority date is established and
continuing until the beneficiary obtains lawful permanent residence. Evidence of this ability
shall be in the form of copies of annual reports, federal tax returns, or audited financial
statements.

The regulation at 8 C.F.R. § 204.5(1)(3) also provides:
(ii) Other documentation—

(A) General. Any requirements of training or experience for skilled workers,
professionals, or other workers must be supported by letters from trainers or employers
giving the name, address, and title of the trainer or employer, and a description of the
training received or the experience of the alien.

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the priority date.
The petitioner must also show that a beneficiary has the necessary education and experience specified on the labor
certification as of the priority date. The filing date or priority date of the petition is the initial receipt in the
DOL’s employment service system. See 8 C.F.R. § 204.5(d); Matter of Wing’s Tea House, 16 1&N 158 (Act.
Reg. Comm. 1977). Here, the Form ETA 750 was accepted for processing on May 2, 2000. The proffered wage,
as stated on the Form ETA 750, is $30,215 per year. On the Form ETA 750B, signed by the beneficiary on April
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20, 2000, the beneficiary claims to have worked for the petitioner since June 1995. The beneficiary also states on
the ETA 750B that she has worked 2 ' hours per week since 1988 as a volunteer teacher at the St. Nicolas Greek

Orthodox Church. :

Item 14 of the ETA 750A, issued to the petitioner as.
—describes the education, traimning and experience that an applicant tor the

certified position must have. Item 14 states that four years of college culminating in a baccalaureate degree in any
field of study is required and that an applicant must have six months of work experience in the job offered as
teacher or six months in the related occupation of student or apprentice teacher.

On Part 5 of the Immigrant Petition for Alien Worker (I-140), the petitioner claims to have been established in
1976, to have a gross annual income of $6,448,314, a net annual income of $15,000, and to currently employ 120

workers.

In support of its ability to pay the proffered salary, the petitioner initially submitted a copy of a Form 1120, U.S.
Corporation Income Tax Return for 2000. It shows that the filer wasm’ located at a
different address than that given on the preference petition, but using the same Iederal tax rdentilication number.
The tax return shows that the financial data is reported using a fiscal year running from November 1, 2000 until
October 31, 2001. Taxable income before net operating loss (NOL) deduction and special deductions (line 28) is
shown as $224,451. Schedule L of the tax return shows $426,289 in current assets and $581,440 in current
liabilities, resulting in -$155,151 in net current assets. Net current assets are the difference between the
petitioner’s current assets and current liabilities and represent a measure of liquidity and a possible readily
available resource to pay a certified wage. Besides net income, Citizenship and Immigration Services (CIS) will
review a corporate petitioner’s net current assets as an alternative method of examining its ability to pay a
proffered wage. A corporation’s year-end current assets are shown on line(s) 1 through 6 of Schedule L and
current liabilities are shown on line(s) 16 through 18. If a corporation’s year-end net current assets are equal to or
greater than the proffered wage, the petitioner is expected to be able to pay the proffered wage out of those net
current assets. ‘

The petitioner also provided a 2001 corporate tax return under the same name, —It covers
the period between November 1, 2001 until October 31, 2002. It discloses that the filer declared $188.041 in

taxable income before the NOL deduction and special deductions. Schedule L shows that the filer had $616,828
In current assets and $663,433 in current liabilities, yielding -$46,605 in net current assets.

The petitioner additionally supplied a copy of the beneficiary’s college transcript from San Jose State University
revealing that she obtained a B.A. in Linguistics in December 1993. In addition to these documents initially
submitted with the petition, the petitioner submitted a copy of a letter, dated August 26, 2002, from Father

and  of the Hellenic School of the St. Nicholas Greek Orthodox Church in San
Jose, California. This letter states that the beneficiary began teaching at their school in 1988 and has impressed
them with her competence in the past thirteen years.

Because the director deemed the evidence submitted insufficient to demonstrate the petitioner’s continuing ability
to pay the proffered wage beginning on the priority date and insufficient to establish that the beneficiary possesses
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the requisite work experience, on July 17, 2003, the director requested additional evidence pertinent to those
issues. The director further requested the petitioner to clarify certain discrepancies between the petitioner’s name
and addresses appearing on the approved labor certification, the tax returns and the visa petition. The director
also advised the petitioner that a search of the state corporate records indicated that w

_ad been suspended. The director specifically instructed the petitioner to provide a copy of its
articles of mncorporation and evidence that it is currently a viable U.S. company. The director also advised the
petitioner that the company name listed on the I-140 was different from the corporation name given on the ETA-
750 and different from the Internal Revenue Service (IRS) Forms 1120 tax returns submitted. The director
specifically instructed the petitioner to submit proof of "doing business as" filings with the state and county
governments, as well as the name, date and type of publications that were used to post public notice of such
fictitious name statements filed. The director finally requested that the petitioner submit evidence of a corporate
name change or provide proof that a successorship in interest had taken place showing that a change in ownership
had occurred by a buyout, merger, etc.

The director also requested a copy of the petitioner's 1999 tax return, proof that its tax returns were filed with the
Internal Revenue Service (IRS) in the form of original IRS printouts or IRS-certified copy of the federal tax return
for 2001, and copies of the petitioner’s Transmittal of Wage and Tax Statements (W-3s) for 2000, 2001 and 2002.
He informed the petitioner that the evidence of financial ability must include either copies of annual reports,
federal tax returns, or audited financial statements.

The director further requested that the director provide additional employment verification letters, which clearly
show the dates, duties, and number of hours that the beneficiary may have worked each week in order to clarify
whether she had accrued sufficient qualifying work experience as of the priority date of May 2, 2000. The
director advised the petitioner that the letter from the Hellenic School of the St. Nicholas Greek Orthodox Church
had failed to specifically identify the beneficiary’s work hours and length of employment there.

In response to the director’s request for financial data pursuant to 8 C.F.R. § 204.5(g)(2), the petitioner, through
counsel, resubmitted a copy of the 2001 corporate tax return previously provided and also submitted a copy of a

1998 tax return filed by”s the 1998 tax return contains information that is prior to
the priority date of May 2, , 1t 1s less relevant than subsequent tax returns, but it is noted that the tax return
shows a taxable income of $298,264 before the NOL deduction. The petitioner also provided copies of 2000,

2001, and 2002 W-3s, which show thatm‘sued between 160 and 178 W-2s
to employees during those years. The beneficiary’s W-2s are also included in this submission and reflect that the

entity known as "l paid her $27,654.67 in 1999; $29,829.12 in 2000;
$23,052.92 in 2001; and $32,747.31 in 2002.

In response to other issues, the petitioner’s executive director submitted a letter explaining that the address
appearing on the preference petition was the school’s physical location and the address appearing on the tax
returns and other financial documentation is the school’s business office. The petitioner also provided a copy of
the articles of incorporation related to the formation of
filed with the state in 1976, and a copy of two 1993 State lcenses ISSUC

ut located at the same address as the petitioner. A copy ot a
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Affidavit Form Confirmation" giving the name of the school as the_ was also

provided.

Former counsel claims in His transmittal letter that certain limited activities of petitioner were suspended but that
it continues to operate in all meaningful respects including paying taxes, employees and filing governmental
reports. Counsel also states that the petitioner's managers and accountants/record keepers have been sloppy and
inconsistent in'the use of corporate and fictitious names. He states that the corporation has never filed a fictitious
name statement but uses various related names such as#

— He concludes that there 1s no successor-in-interest issue.

With reference to evidence establishing the beneficiary’s six months of qualifying experience, the petitioner
submits another letter from Father and -f the Hellenic School. This letter, dated
September 4, 2003, asserts that the beneficiary has worked for the school from September 1988 until the present,
teaching Greek three hours per week.

~ On November 9, 2003, the director issued a second request for evidence. He specifically requested recently
certified copies of the petitioner’s articles of incorporation and documentation recently certified by the
appropriate state authority that clearly shows the petitioner’s current legal status as a viable U.S. corporate
employer. The director also instructed the petitioner to submit copies of an application for, or issuance of an IRS
federal employer identification number, as well as IRS certified copies of the petitioner’s federal tax returns for
2000, 2001 and 2002 or IRS computer tax records for these years, as well as the petitioner’s evidence of its ability
to pay the proffered wage for the period ending October 2000 and October 2003. The director further requested
the petitioner to provide the beneficiary’s original university transcript.

In response, the petitioner submitted the beneficiary’s original school transcripts, as well as the beneficiary’s W-
"2s for 1999-2002. The petitioner additionally provided a copy of a 1999 corporate tax return filed by
, containing data covering the period between November 1999 and October 2000. This return shows a
reported taxable income of $267,326 before the NOL deduction. Schedule L reflects that current liabilities
exceeded its current assets by $229,784.

The petitioner also resubmitted copies of the 2000 and 2001 tax returns, along with IRS certified computer
printouts reflecting the figures on all three tax returns. As the director subsequently observes in his decision to
deny the petition, the 2000 tax return, signed on January 13, 2002, submitted in response to this request for
evidence, is not the same return as previously offered to the record, which was signed on January 12, 2002. Its
figures for salaries and wages and officers compensation are split in individual totals appearing in each category,
whereas the earlier tax return combined the figures and reflected the total as salaries and wages. The IRS
computer printout reflects the same numbers as those appearing on the second 2000 tax return. The figures
presented as net income and on Schedule L do not appear to have changed.

On February 10, 2004, the director denied the petition, concluding, in part, that the evidence submitted did not

establish that as a prospective U.S. employer, the Was not maintained
as a viable corporate entity. The evidence shows ceil suspended Dy tne state. | he director noted that

counsel's assurances contained in the cover letter submitted in response to the director's initial request for
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evidence were not supported by any documentation showing that the petitioner's business continued to perform in
all meaningful respects. The director further noted that the petitioner failed to respond to his second request for
evidence again instructing the petitioner to submit recently certified proof that it currently maintains status as a
viable corporate U.S. employer such as an approved certificate of revivor or other appropriate documentation.

The ditector further concluded that the petitioner had failed to sufficiently demonstrate that
are the same le

evidence relating to the ﬁnahcialabii of N N
be relevant in determining the petitioner's ability to pay the proffered wage. The director noted that the petitioner
had failed to respond to his request for copies of its application for, or issuance of, its IRS federal employer
identification number. The director also noted the discrepancies related to the 2000 tax return and computer
printout as pfeviously discussed, as well as the tax returns' failure to mention the petitioner's stated identity as the
The director concluded that the petitioner had failed to

establish 1ts own ability to pay the proffered wage.

The director also found that the petitioner had failed to persuasively demonstrate that the beneficiary had obtained
the requisite six months of qualifying experience as a teacher or in a related occupation of student or apprentice
teacher as set forth in the ETA 750. The director noted that the evidence showed that the beneficiary had been
employed only three hours per week at the Hellenic School and that no W-2s had been produced showing that she
had been compensated or that she had even been working for the Hellenic School.

On appeal, current counsel submits a 2003 business tax certificate issued to _by the city of
Santa Clara, California, as well as a copy of an "entity status" issued by the California Franchise Tax Board on

April 8,2004. It indicates that the revived effective April 8, 2004
and is in good standing with that agency. Counsel also SUDMILS a letter rom Ms g as corporate
counsel for the. he states that due to an unpaid state tax payment, the
corporate status o: was suspended, although this business continued to
make all corporate tax payments and believed it was in good standmg with the state authorities. ‘She further states
that the operated various day care centers since its beginning, but

that they have been consolidated and operate at one campus.

With reference to this documentation and the certificate of revivor and current viable status of the entity known as
the W the AAO finds that the failure to provide such evidence to the
dire was Lwice requested can ¢ excused and will not be considered for the first time on appeal.
The purpose of the request for evidence is to elicit further information that clarifies whether eligibility for the
benefit sought has been established, as of the time the petition is filed. See 8 C.F.R. §§ 103.2(b)(8) and (12).

The failure to submit requested evidence that precludes a material line of i inquiry shall be grounds for denying the
petition. 8 C.F.R. § 103.2(b)(14). As in the present matter, where a petitioner has been put on notice of a
deficiency in the evidence and has been given an opportunity to respond to that deficiency, the AAO will not
accept evidence offered for the first time on appeal. See Matter of Soriano, 19 1&N Dec. 764 (BIA 1988); Matter
of Obaigbena, 19 I&N Dec. 533 (BIA 1988). If the petitioner had wanted the submitted evidence to be

considered, it should have submitted the documents in response to the director's request for evidence on July 17,
2003 and November 9, 2003: Id. Under the circumstances, the AAO need not and does not consider the
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sufficiency of this evidence. As this business is claimed as the actual corporate entity, based on the evidence
submitted to the director, it cannot-be concluded that earlier documentation established its continuing viability as

a U.S. employer.

Counsel asserts that the 1976 articles of incorporation show that the petitioner was named_

i ) nd that it has continuously used this corporate name and never used any other corporate
name to maintam any legal documents. As mentioned above, however, the documentation submitted to the
director shows that at least two 1993 state licenses were issued to thW
mhis was more than ten years ago. Further, the private school I11€S e name oI the
school as the m It is incumbent on the petitioner to credibly resolve any
nconsistencies in the record by independent objective evidence, and attempts to explain or reconcile such
inconsistencies, absent competent objective evidence pointing to where the truth, in fact, lies, will not suffice.
Matter of Ho, 19 1&N Dec. 582, 591-592 (BIA 1983).

Regarding the beneficiary's qualifying past six months experience as a teacher or student/apprentice teacher,
counsel submits a third letter from St. Nicolas Hellenic School. This letter, dated March 4, 2004, contains similar
language as the first two letters except that, unlike the August 26, 2002, letter, it does not contain language that
the beneficiary has worked there during the "past thirteen years" or like the second letter submitted, dated
September 4, 2003, it does not claim that the beneficiary has worked there from September 1988 "to the present."
The third letter merely claims that the beneficiary joined the school in September 1988. Tt adds seven additional
sentences summarizing the number of hours and duration of employment that this school employed the
beneficiary from the years 1988 to 1994 and is accompanied by copies of (IRS) Form 1099, Miscellaneous
Income documents issued by the school to the beneficiary showing amounts paid to her for services rendered. If
the 1407 number of hours cumulatively worked, as stated on the letter, is accurate, then that would be sufficient to
establish six months of qualifying past experience as a student/apprentice teacher. The AAO notes, however, that
the beneficiary characterized her employment on the ETA 750B as a "volunteer” teacher, which raises a question
as to how or why she was paid in the earlier years but considered herself a volunteer when she signed the ETA
750B. The other question as suggested above, is why only the earlier 1099s were provided if, as the first two
letters suggest, the beneficiary had worked for the school for 13 years or to "the present.” Before definitively
accepting this evidence as probative of the beneficiary's qualifying six months of teaching experience, the
petitioner should provide some clarification of these issues if it chooses to continue these proceedings or file again
on behalf of this beneficiary. Notwithstanding the questions arising concerning the beneficiary's employment
with this school, on appeal, counsel provides an additional letter from a "School of Foreign Languages Ioannis
Doulakis" in Greece. This letter, signed by—, states that the alien worked as a full-time teacher
for nine months from September 1985 until June 1986. Counsel states that the beneficiary saw no need to list this
employment on the ETA 750B as she was advised that her experience already listed was sufficient to satisfy the
requirement. As such, this letter appears to satisfy the experience requirements set forth on the ETA 750-A.

Regarding the petitioner’s ability to pay the proffered wage, on appeal, counsel resubmits copies of the 1999-2002
tax returns of; No explanation has been submitted to account for the different 2000 tax
returns previously submitted to the record. As the evidence discussed above does not sufficiently demonstrate
that the filer of these tax returns is the same legal entity as the petitioner, or that it was a viable U.S. employer as
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claimed by the documents submitted to the underlying record, it cannot be conclusively accepted as evidence of
the petitioner's continuing ability to pay the proffered wage.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not met that burden.

ORDER: The appeal is dismissed.



