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DISCUSSZON: The preference visa petitron was denied by the Act:cg Director, Vemont Sexace Center, and as 
now before the Administratve Appeals Office ( M O )  on appeal. The appeal w1l1 be 2:smassed. 

The pebtnoner develops software. It seeks to employ the beneficmy permanently ~n the Wnnted States as a 
prod~ct  suppoe analyst. As requ~red by statute, a Fonn ETA 750, Appl~ca:ion for Allen Employment 
CgrOnficatlon approved by the Department of Labor, accoqanaed the petntlon. The d~rector demed the pet~taon 
because he de:em.red that the 3eneficnary dad not present evidence that he had the foreagr, equ:valent of a Unated 
States bachelor" degree. The darector concluded thzt :he petrfaoner had no; establ:sZed tiat tke eeneficazry was 
e l~g~ble  for tAe vrsa class~ficatnon sought. 

On appei., the petitloner's cou~sel  contends that the beneficlaryVs credentials are smfficienzt to meet the 
req~irements of the labor certificataon and s~bmits  additional evidence. 

Sectloam 2$3(b)(3)(A)(a) of the Imm~gra:~on and Nat!onzl~ty Act (the Act), 8 U.S.C. 5 1 153(b)(?)(A)(1), provides 
for the grantmg of preference classafication to qualified ammigants who are capable, ~t the tame of petitnonnng for 
classaficatnon u ~ d e r  thas paragraph, of performing sk~lled labor eequanng at lezst two years tranmng or 
expenerce), not of a temporary nature, for which quahfied workers are not ava~lable an tk-e Unated States. Sectaon 
203(b)(3)(A)(i.) of the Immgat~ora and National~ty Act (the Act), 8 U.S.C. 5 1 153(b)Q3)(A)(ai), also provndes for 
t\e grantnrg of prekrerce classnficataon to qua:~fied :zwr,lgrants who hold baccalaurea:e degrees and are members 
of the professaons. The peta:ioner did no: mccate on the msa form or correspondence wkach category ~t was clang 
the 7et:taoner under. 

The regulatioc at 8 C.F.R. 5 204.5(:)(3)(li)(C) states the folliowmg: 

Hf the petatlor IS for a professaonal, the petat~on must be accompanaed Sy evadence that the 
a:~en holds a Unated States baccalaureate degree or a foreagn equavalent degree and by 
evadence that the alaen as a member of the p-ofessions. Evadence of a baccalaureate cegee 
shall be :c the f o m  of an offic:ai college or ~naversaty record showang the date tke 
baccalaureate degree was awarded and the area of concentration of shdy. To skow that the 
alnen as 2 member of the professions, the petatloner must submit evidence that the nammum 
of a baccalaureate degree as reqxred for entry Into the occ-~pat~on. 

To 3e e1agb:e for approval, a benef claq must have the ed~catma 2nd expencnce specafied on the labor cerhficaban 
2s of the peta t io~ '~  falang date. The filing date of the petal-on as the anibal recelpt ac the Departmen: of Labor's 
employment semce system 8 C.3 R. 5 204.5(d). h t h s  case, that date is February 5,2001. 

To de tmine  whether a beneficnary ns ehgade fo- an employment based in--mgrant msa as set foeh above, CIS mzst 
exam ne whether the axn 's  credentnals meet the requarernenls set forth aa :ne labor certnfacatlon. The Appliczt~on for 
Alnen Employment Cert~Scataon, Form ETA-750A, aterns 14 arad 15, set forth the mlrnnman educatnon, h-amng, and 
exgenence fhat an agpllcant must have for :he posltnaon of product suppx-t analyst. in the anstant case, aten 14 
describes the requarements of the proffered posation as fo'oiiows: 

14. Education 
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Grade School 
Higq School 
College 4 
College Degree Required Bachelor's degree, or equiv. 
Major Field of Study Computer Science or related field 

The appi~cant mcst also have two years of employment experience rn the ;oh offered oz the related occupataon of 
PS techmlogy. The proffered posit~on is described m Item 13 zs follows: 'Rovnde t ech~ca l  support to 

c~stomers, supemse p ~ o d ~ c t  support specialnsts, assist na the resolution of complex product s~pport ?roblens, engage 
nn techncal deveEopme~t of staff, p~-ovide advanced h~gh-level tra~nmg and educztaon both :demalBy and to 

@ customers." Addationally, Item "6 mod:fies the related occ-npat~o-a experience wnth "Other Spec~al Req~~rements" as 
follows: "Mnn. 2 yea-ts of experience w ~ t h  S; shlls and a5ni1tnes IHI DTM, ISM, DSM, and MSM; 2nd vamus 
operatrng systems, to :rclude &ir,ix and Windows." 

The beneficnary set forth hns credent~als on Form ETA-75OB. C h  PaK B ',, elacrkng :nfomat~on of the names and 
adkesses of schools, college and uqaversit~es attended (includmg bade or vocat~onal baacmg fac:I~hes), he lnd~cated 
that he aeendecl Pontn5cna Unnvers:dade Catolnca m R:o de Jmenro, Braznl, study~ng data processmg technology from 
4977 to 1982 culmnakrg an a certnficate nn 1998. Subsequently, he represe2ted that he studled computer courses at 
Semmmos Tecnncos de hfonnataca, m Sao Pado, Braznl, from 1985 to ?986 culmmatmg in ceAnficates. Be also 
nnd~cated that he took computer courses at SERVMEC, BASE, B M  Braznl, m 6e Ja~elrs,  Braz~i, dmng 
mscellanew~s dates, culmnatr g m cerkEcates. We p-ovded co further mfomation concemacg has educationah 
background on t h ~ s  fom,  whach was signed 'Jy the benefic:ay under a declarahon under penalty of pegury that the 
mforanatmn was W e  zinc con-ect. W::h I ~ S  inlbal fil~ng, the petltnoner faded to prov-de ~ ~ ~ Q b o r k n e i ~ n  of the Form 
ETA-750B representat~ons w ~ t h  evndence. 

Because the evidence was insufficient, the d~rector requested additional evidence on Ju3e 9, 2003, s2eclfical;y 
requesbng a copy of the beneficiary's education through officnal school records a ~ d  a crede~taal evaluation. 

h response to the dnrector's request for evndence, the pehtloner subnntted employment expenence letters, a credentral 
evaluatnon prepared by the Foundation for International Sesvaces, he . ,  and c q e s  of hnscnpts Issued by PoEtafical 
Cathoinc 'hTn:versity of k o  de Janenro :c Portuguese watkout an Englasln translalaon that .s cert-fied. One page of the 
tpanscnpts appears to have been translated wlthout a ~e~ficatatnon. The sredenbal evaluat~on sta4:ed the followng, nn 
pertment part: 

Copy of an Atestado (Cert~ficate) from the PonkEcna Unaversa~ade Catol~ca do R o  de Janeiro 
(Pontdical Cathol~c U~vers i ty  of Wao de Janeiro) -n Brazil and the certnfied tmnslatlon of that 
document certafy~ng ka t  [the benefcaary] completed the course of Tecnologo em Processanento 
de Dados (Data Process~ng Technology) acd g a d ~ a t e d  on October 7, f 998. TINS documert 
which was dated November 25, :998 was sagned by the D~rector of Adrnass~ons ar,d Registration 
a d  IS equlvalentto f l e e  years of un~versaty-level credlt m data processing and computer science 
%om an accred~ted college or maversaty m the Wnrted States. A copy of the Ei~stonaco Escolar 
(Acadenzns Ranscnpt) and the ce~ified sanslation of frat document lastnng the courses 



completed from 1977 to 11982, including the credits and grade for each, were aiso submitted. (It 
indicateC <flat he completed his coursewwk in 1982, but gradmted m 1998). 

In surmary, ~t 1s the judgment of the Fomdatlon t'ht [the beceficaary] has the equrvalait of 
thee yexs of m~versaty-level crednt ;n data processmg and computer sclence fiom an aacre2ited 
college or ~mversity ~s, the Un~ted States and has, as a res~ l t  of h ~ s  edmcat:onal backgromc, 
professzonal tra~cmg and emp;oyment experiences (3 years of expenace = 1 yea: of un~vers:ty- 
levei credit), an ec8ucat1ona4 background 9 e  eq~ivalent of a r  md~mdual wnth a bac3elor's degree 
an computer scaence 5 om an accredited college or un~versnty ~n the Unnted States. 

The actmg dlrector denaed the petnbon on October 15, 2003, fi'lcdmng that the Form ETA-750 requares the beneficnary 
to have, as a rnm:m7a, a bachelor's degree or eqmvalen: nc computer sclmce or a re'.2teC field; however, no evidence 
of tiie beneficnazy's e d ~ c a t z o ~  was contamed in t5e record of yroceedmg. Adcktaonally, the achng dsrector note2 that 
:he credent~al evaluat~on mchdes employment experace an nts equavaleccy detmnnatnon b ~ t  sktesl that "there are 
no provrsnons on the iabor cert1ficat:on for the acceptawe of less than a bachelor's degree." 

On a?peal, counsel asserts that the beneficlay's credentsails are s~fEcaent to meet the requirem~nts of the labor 
certaficatlon. She states that she was not the pet~taoner's representakve upon nts miha4 5hng and was not provided a 
copy of the fiPil~ng so 1s m s u e  wIIat ev~dence was prowded. However, she asserts that the pebhlo~er mtmded to file 
the peM.oc under bo4  the shlied worker and professaonal categoces reqcmng C~Cnzensh~p and 1rm:gaton Sew:ces 
(CIS) to c ~ ~ s ~ d e ~  e",:gb~laty m 50th of them. Comsei asserts :ha: I? tke petnt~on as evahted under the "sbl,ed 
worker" category. then the regulatory requiremerts only requre the petitloner to estabdash that t:ae xreficiary meets 
t k  requirements of the proffered pos~tion 2s ~cdncated on the ETA 750A, whch an tinas case, pemntted m equvalency 
to a bachelor's degree. 

At the outset, the sanslatron of the beneficlay's degree and kanscnpts dnd not c o m ~ l y  wnth the terns of 8 C.F R. 
$ 103.2(~)(3): "7'raaslafion.s Any document containnng fore~gn language submltled to !CIS] shall be 
aceompanned by a full Efigl~sh language translatlan which the banslator has certnfied as complete and accurate, 
and 5y the translator's certnficat~on that he or she IS conpetent to transkite from the foreagn language Into 

I Englnsh." Oc:y o x  page of the transcripts appeared to be translated and at dad r,ot have a cerlt~ficztlon . Thus, the 
A48 as maple to evaluate the beneficnary's dlplorna and underlymg h-anscnpts as the m.mner In whnch the 
evrdence was presert co~tams deficlencles rendering ~t ~ncornpetect. 

Regardless of the category the petltaon was submatted ~nder ,  the petlkoner must not olzPy Fove statutory znd 
regulatory el~gabnlity under the category sought, but must also prove that the sponso:ed benefncaary nzee:s the 
requzrements of the proffered posnt~on as set forth on the labor cert~ficzt~on app:icatnsn. Both -regulatory 
provnslons governing the two third preference visa categories clearly require that Ge petatloner submat evidence of 
the beneficiary's bachelor's degree or forel@ equlvalest - for a "professlo~nal" because the regulat~on reqlalres at 

I 
%IS evldence was subm~tted by the petltroner's carrent attorney represectatwe m response to the darector's 

request for evldence. 
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and for a "skilled worker" Secaxse the regulation requlres that the Seneficnany qualify according to the terns of 
the labor certnfication application in addit:on to proving a minimur of two years of eanlphyment experience. 

The regulation at 8 C.F.R. tj 204.5(1)(3)(::)(C), guiding evrCent~ary requrrernents for "?rofess~onals," states the 
foPPoWn3g: 

Hf tke pet~tion 1s for a professiocal, the petlt~on must be accompa~red by ev~decce that the 
a lne~ holds a Un~ted States baccalaureate degree or a fore~gn eqclvalent degree and 3y 
evldence :hzt the allen is a member of the professrons. Evsdence of a baccaIa.cbrea'.e degree 
shall be 13 the form of an officral coIlege or :naversnty record showng the da':e the 
baccalaweate degree was awarded and the area of concen'cration of study. To show that the 
allen as a member of the professsons, the petitloner must subm~t evndence thatthe laamnmum 
of a baccalaureate degree as requared for entry  to the occupation. 

The regulation at 8 C.F.R. $ 204.5(1)(3)(ii)(B), guiding ewdentiary requirements for "sPut:ed workers," states the 
%!lowing: 

Ef the petat~on ns for a s8ul:ed worker, the petlhon m s :  be accompan~ed by e v ~ d e ~ c e  that the alnen 
meets the educational, @a:nmg or expemnce, and any ofher requirements of t5e nnd~v~dual iabor 
certnficatlon, meets the requirercents for Schedule A designation, or meets the requsrerrents ior 
the Labor Mayket hfomatlon P~llot Program occupztaon desagnahon. The ninrmJm 
requarernents for t h s  classificat~on are at least two years of tra~nmg or exFenence 

Thus, for petnboners seekng to qual~fy a benefic~ary for the 51rd preference "sknlled worker" category, :he petnhoner 
must produce evidence that the beneficmy meets the "educataonal, b m m g  oz experience, and a2y other xquaremen:s 
of the m61wdual labor certnficat~on" as clearly d~rected by the plann meamng of the regulatory pro~saon. for the 
"profession21 category," the benefic~a~y c ~ s t  also show evide~ce of a "Uraited States baccalaureate degee or a 
forelgn equlvaknt degree." Thus, regardless of category so~ght,  the beneficaany mus: have a Sachelor's degree or r"s 
L' eqmwlerrt. 

h evaluzting the beneficiary's qualifications, CIS must look to the job offer portion of the la-DOT ce&iGcathn to 
determine the required qualifications for the position. CIS may not ignore a term of the labor certification, nor 
may it impose additional requirerr.ents. See Matter ofSilvev Dragon Chinese Restaurant, 19 I&N Dec. 401, 406 
(Comm. 1986). See also, Mandany v. Smith, 696 F.2d 1008, (D.C. Ciz. 1983); K.R.K. Imine, Inc. v. Landon, 699 
F.2d 1006 (9th GI-. 1983); Stewart Infra-Red Commissary ofkfassach~setts~ Inc. v. Coomey, 661 F.2d 1 (1st Cir. 
1981). h the instant case, the petitioner r d s t  show that the beneficiary has the requisite education, training, a d  
eqerience as stated on the F o m  ETA-750 which, in tMs case, includes a bachelor's degree or equivalent (four years 
in college) in computer science or a related fie':C. 

Guiding the aclraaP credentials held by the beneficiary are credential evaluations sdbmitted into the reco~d of 
proceeding for this case. It is noted that the Matter ofsea Inc., 19 I&N 817 ( C o r n .  19881, provides: ":CIS] uses a~ 
evaluation by a credentials evaluation organization of a person's foreign ed~cation as an advisory opinion only. 
Where an e v a l u ~ t i o ~  is not ir, accord with previoias eqivalencies or is in aEy way questionable, it may be discounted 



or gnver less weight." The M0 notes that the Fouadatxm for hternrkonal Services, hc. ,  tke credent~al evaiuahon 
semce an t h s  case, is a member of the Nataonal Associat;o2 of Credent~al EvaPlnat~on Sepv~ces @-L4CESP9 which, 
accord~rg to NACES' webs~te at according to h t ~ : l l m . n a c e s . o r g / a b o u h a c e s . t  IS: 

an assoc:rt~on or' private foreagn ed~cat:onal credentaal evaPuat~on servaces commtted to 
fomulatmg and mamtainmg ethacal standarcis nn the field of foreign educatnonal evalu-t a Ion. 
Wlthan :he Un~ted States, no government agency rnon~tors the establ~shment of forengn 
credent:al eva:uataon services. NACESB was hunded m 1987 by credent~ai eva"uaeon 
seavlces dedacated to proxotnng excellence acd c o m ~ t t e d  to setting the standards for the 
;?rofession. 

The credentaal evaluahon as thus considered competent and probat~ve e ~ d e n c e  of the beneficray's educat~o~nal 
eq~~va lencg .  credenhal evaluat~on advnses that the beneficrary grad~ated m 1998 from Ponhfacal Cathol~c 
Unlversnty of k o  de Jaeiro nn Braz~l after completmg courses dmng 1977 to I982 that equated to thee years of 
u~~verslty-level credrt an data processing and comp~~te: sclence from an ~ccredlted college or maversnty m the aJnated 
States. But for the benefic~ary's 22 years of employment experience comb~ced with those thee  years of mnvers~ty- 
level credat, the c~dentnal evaluataon semce would not have detennaned t E ~ t  the beneficlay held a baccalaureate 
degee eq~nvaient to a four-yezr bachelor's degree from an accred~ted coilege o: u n ~ v a s ~ t y  in the Un12.ed States. 

HPa tbns case, the labor cert~ficat~on clearly mkcates that "the equivalent of a U.S. bachelor" degree must be a fore~gn 
equavalen: degree, slot a combination of degrees, work expeneace, m cer";ifica:es which, when h k e ~  together, eqrnals 
the same a ~ o ~ t  of cowsework requ~red for a U.S. baccalaueate degree3. A U.S. baccaiaweate degree as generally 
fou-ad to recpare four years of education. Matter ofshah, 7 I&W Dec. 244 (Reg. C o r n .  :9779. h that case, the 
Regnonzl Comissa.oner decl~ned to consider a thee-year bachelor oof science degree f i o r  hdna as the equnwlent of a 
Unnted S2tes baccalaureate degee. Id. at 245. Shah applnes regardless of whether or not :b pebhon was filec as a 
shlled wof~er  or profess~onal. 

The reguationrs define a th~rd preference category "~ofess~onal"  as a "qcaalafied a:ner, who holds at least a W~rtea 
States baccalaureate degree or a fore:@ equ~valent degree ard who as a member of %e professaons." See 8 C.1F.R. 
§ 204.5(1)(2). The reguiatlon ~ s e s  a singular description of foreign equavalent degree. nus, :3e pla7r meannng of the 
r e ~ l a t o r y  :zingsage sets forth the requnrernent that a beneficaary nust produce one degree that 1s detemnned to be :he 
fore:@ equ~valm$. or a U.S. baccalaureate degree m order to be qualnfied as a. profess~onal for thrd p'efereace vnsa 
category puToses. 

As stated 13 8 C.F.R. 204.50(3)(1~)(B), to qualify as a "shlled worker," 5~ petahosler must show that the 
beneficlay has Ge requ~site educatron, kammg, and expecence as sta.ted on the Form ETA-750 wknrch, aE ths  case, 
nnchdes a acke'o~'s  degree, or an equivalent foreign degree. T-ae 7e:itioner slrnpPy cannot qua3fy fie beneficnary as 

The A40 notes that it references certified translated tra~scnpts end certlfncates, whch ere ?resumably more 
than the one page contarned m the record of proceediilg wnthout a certnficate of competent &anslat~or,. 
3 The ETA 750 reflects that the tern- "eqmvalent" 1s m the "college degree reqared" box, nor; the box for the 
r e p r e d  years of college. Thus, there is no equnvalency for the 4 years of coilege requnreme~t and the bener"lcaa7 
only has 3 years of qualifying education. 



a shlled worker w~thcr~t prov:ng the 3e~eficiahy meets ~ t s  addataonal ~equmrenent on the Form ETA-750 of an 
equ~wlmt  fore^^ degree to a U.S. bachelor's degree. 

If suppoeed by a proper credentnals evaHuabon, a for-year baccalaureate degree from Brazl could reasonably be 
cons~dered to se a "foreagn equrva:ent degree" to e Unated States oachelorqs degree. Here, the record reflects that the 
Senefic~zq's formal ed~ca ton  consasts ofless than a four-year c m c u l m .  The evaluataon subm~tted wath the 
evadence IP 51s p~oceedang suggestmg that the Seneficrasy's coursework at a unaversnty -n Brazil ard h ~ s  subsequent 
employment expenence should be consnadered as tfe equavalent of a bacca;ainreate degree ns not accepted 2s competent 
and probakve eevadence that the beraeficnary holds a foreagn equivaient degree to a &in~ted State's bachelor's degree 
because nt nncludes employment expeneme nn the evakuatnon. Unl~ke the temporary non-amngant R-LB vnsa 
cztegory for ~51~11 promulgated regulataons at 8 C.F.R. tj 214.2&)(4)(nn)(D)(5) p e m ~ t s  equlvalency evalm"sons tkat 
may anclcde a combination of employment expenence and educat~on, no analogous regulatory prov~s~on ex~sts for 
permanent a m ~ g r a n t  thrd preference vlsa petat~ons. 

Ado~honaliy, the pet~t~oner has not nnd~cated that a combmat~on of e d ~ c a t ~ o n  and ex?enecce can be accep:ed as 
rneetnng the rn~nlmurn educataonal requarements state2 on the labor ceatiEcatnon, or that ex?ecence could be 
accepted m kaeu of educat;onal accolades. Thus, the combinatnon of education agd expenence, and experience 

alore, may not be accepted in lieu of educataon. The beneficiary was ~equired to have a bachelor's degree OH-, the 
F a m  ETA 750. The petitloner's actual mnnmum requ~rements could have bee2 clamfied or changed before tE-e 
Form ETA 750 was cert~died by the Department of Labor. Since t h ~ t  was not done, tae d~rec'cor's decls~oa to deny 
the petn:lo~ must be affirmed. 

The notes that the petatloner has established sufficiently that t5e beneficaary meets the e~ploymen: 
experdence requ~rements of the proffeyed posit~on b e c r ~ s e  of rnult~ple em$oyment experrence letters that confom 
to the regulatory requ~remerts set forth at 8 C.F.R. 5 204.5(1)(3)~. Add:taoaally, the content of those letters 
confirm that the 3eneficaary a c q ~ r e d  the skalls sets reqmred cnder Item ; 5 pr~or to the pmornty date. 

4 The regulataon at 8 C.F.R. 4 204.5(1)(3) provides: 

(ii) Other documentation- 

(A) General. Any reqmrements of bain.cg or expenace for sbl:ed workers, 
pmfess~onals, or ooter workers must be supported by letters from traicers or employcs 
glevang the name, address, and t~tle of the hmer or employer, and a descr-ption of the 
aanmng received or the expenence of the alaen. 

(B) Skilled workers. If the petition is for a sknlled worker, the petition must be 
accompanied by evidence thzt the alien meets the educational, training or experience, 
and any other reqlairernents of the individual labor certification, meets the requirements 
for Schedule A designation, or meets the requirements for the Labor Market h f o m a t i o ~  
Pilot Aogram occupation designation. The minimam r e q ~ i r e ~ e n t s  for ths  
classification are at least two years of training or experience. 
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Based on the eviderce sa;bm~tted, we concur w'ih the &rector that the petitioner has not establashed that the 
beneficiary possesses a bachelor's degree as reqared by the ';ems of the labor certnficatnon. 

Beyond the decas~on of the d~rector, the record of proceed~ng does not contaan reg~latory-presc~bed evndence 
dernorssb-atmg that the pehhoner has tke contm~nng abalaty to pay the proffered wage begnm~ng on the pnonty date. 
An ap;~Bncztaon or pet~taon that fads to comply with the techncal reqauyements of the law may 5e derred by the 
A40 even :f the Servnce Center does no; ~dent!fy alhof t3e g o ~ n d s  for denla1 m the ~ n ~ t ~ a l  decnsnsn. See Spencer 
Enterprises, Pnc. v United States, 299 F .  Supp.2d 1025, 1043 (E.D. CaB. 200P), a f d .  345 F.3a 683 (9th Car 
2003); see also Dor v. INS. 891 E.2d 997, 1002 n. 9 (243 Cnr. 1989)(notmg that tke AAO revnews appeals 03 a de 
novo basis). 

The regLation at 8 C.F.R. $ 204.5(g)(2) states, in pertinent part: 

Ability ofprospective employer lo pay wage. h y  pet~tlon filed by or for an employment- 
based nmmlgant wh-nlch requares zn offer of employment must be accompanned by ev~dence 
that the prospectnve Unated States employer has 'rhe ababalnty to pay the 2ror"fered wage. The 
?etn:~orer m ~ s t  demonskate thrs ablP:'y at the t m e  the pnorlty date IS estab~ished and 
con9nuang urstni the beneficnary obtancs lawf~: pemanelat res~dence. Ev~dence of thns abil~ty 
shall be m :he dbm of copnes of anrual reports, federal tax re t~ms ,  or eudnted E~zanclaP 
statements. 

The petitaoner must demonstrate the contincrng a b ~ i ~ t y  to pay tke 7roffered wage beg:nmng on tlae prionty date, 
the dzy the F o m  ETA 750 was accepted for p-ocessing 3y any office withm the employmen: systen of the 
Department of Labor. See 8 CFR 5 204.5Cd). Here, the Fonn ETA 750 was accepted for processxg on February 
5 ,  2001. The proffered wage as stated on the F o m  ETA 750 as $65,000-$80,000 per year wwllth an amstation that 
the beneficaary was actually being paid $79,000. On the F o m  ETA 750B, szgned by the beneficiary, the 
beneEcrary cIanrned .to have worked for the petitio~er as of October 1999. 

On the pet~tlon, the petntio~er claamed to have been establashed nn 1978, to have a gross a m ~ a l  ~r-come of $61 
mnllaon m fiscal year 1998, a d  to currently employ "+I- 240" workers. h support of the petatlon, the petltno.aez 
s ~ b m ~ t t e d  pr-nted screens from ~ t s  website and a newsletter. The &rector never xoted the deficrencaes :n t h ~ s  
evndecce, requested ad&:iocal evndence, 20: nraent~oned nt m her dec~saon. The A40 cannot overlook that the 
petnt~oner never establ~shed ~ t s  cont~w~mg ab~hty to pay the proffered wage as set for% by tlae regulatorgr 
reqialrexenls and relevant case Paw. 

Ic d e ' i e n n ~ n g  the petatloner's ablllty to pay the proffered wage durmg a gave;;? period, CIS wail first exarzalne 
wslether the petlt-oner employed and p a d  the Seneficiary d ~ r : ~ g  that 2enod. JE the 2eta"oner establishes by 
doc~.rnectary evidence that ~t employed the beneficnary at a salary equal to or greater than the proffered wage, the 
evidence wlPk be considered prlma facze proof of the getatloner's ab~lnty to pay the proffered wage. h the instant 
case, the petnt~oner dad not establish that 1.t e ~ p l o y e d  and paad the beneficiary the f d l  proffered wage nn 20015. 

5 The A40 notes that the beneficiary submiged copies of his individual income tax returns and a letter from the 
petitioner cmfiming his employment with them in connection with an application to adjust status to lawful 
pemanent resicient. However; the tax returns do not contain the source of the Seneficiary's reported income, such 



If thepetitioner does not establish that it employed acd paid the beneficiary an alaaotnnt at least equal to the 
proffered wage during that period, CIS will next examine the net income figure reflected on the petitio~er's 
federal incore tax retram, without consideration of depreciation or other expenses. Reliance on federal income 
tax returns as a basis for determining a petitioner's abiPi9 to pay the proffered wage is well established by judicia; 
precedent. Elalos Restaurant Corp. a/. Sava, 632 F. Supp. 1049, 1054 (S.D.W.V. 1986) (citing To~gatapu 
Woodcrafi Hawaii, Ltd Y .  Felcfman, 736 F.2d 1305 (9th Cir. 1984)); see also Chi-Feng Chang v. Thornburgh, 
749 F. S q p .  532 (N.D. Texas 1989); K. C.P. Food Co., lnc. v. Sava, 623 F. Supp. 1080 (S.D.N.Y. 1985); Ubedw 
v. Palmer, 539 F. Silpp. 647 (N.D. Ill. 19821, a f d ,  703 F.2d 571 (7th Cir. 1983). Showing that the petitiorer9s 
goss  receipts exceeded the proffered wage is insufficie~t. Similarly: showing that the petitioner paid wages in 
excess of the proffered wage is insufficient. In K.C.P. Food Co., Hnc. v. Savre, 623 F, Supp. at 1084, the co3rt held 
that the Immigration and Nab~ralization Service, now CIS, had properly relied on the petitioner's net income 
figure, as stated on the petitioner's corporate income tax returns, rather than the petitioner's goss  i n c o ~ e .  The 
cow? specifically rejected the argument that the Service should have considered income before expenses were 
paid rather than net income. 

Nevertheless, the petltione:'~ net ancome :s not the only stat~stlc that can be used to demonstrate a pe:~tloner's 
abi:nty to pay a proffered wage. If the net zr,come the pet:timer demonstrates at had avaaIable &mng tl-aat pernod, 
:f any, added to the wages p a d  to the beneficnary d~nr~ng the penod, af any, do not equal the aaount of the 
proffered wage or nore, CIS wnll revlew the petnt~o~er's assets. The pet~t~oner's total assets anclude deprecsable 
assets :hat the pet~tloner uses m its busmess. Those deprec~able assets wnll not be converted lo cash d u ~ ~ n g  tl-e 
wdanary course of busmess and wall not, therefore, become f n d s  avaLable to pay f7e proffered wage. Further, 
:he pet~t~oner's total assets must 3e balanced by the petilzoner's 1naba:nties. Bthenvv~se, they carnot pro2erly be 
consndered m the detenn~natnon of the petitnoner's ~bilnty to pay the proffered wage. Rather, CIS w11P co~snder net 
current assets as an aaltematave method of demonsYating the abijaty to p2y t3e proffered wage. Net cuzent assets 
are the C~fference between the pet~tnoner's crlrrent assets and cunert ~iabnl~ties.~ A c o ~ o r a t ~ o n ' s  year-end cument 
assets are shown on Schehle L, Plnes 1 though 6 .  Its year-end current l~aballtnes are shorn on lines 46 t h o ~ g h  
l8. If a corporation's end-of-year net cment  assets are equal to or greater than tke proffered wage, the petatloner 
as exl~ected to be able to pay the proffered wage out of those ret cunent assets. 

Snnce the record of proceedmg does not contain regulatory-p-escrbec8 evidence of the petat~oner's financial status, 
s ~ c h  as nts annual report. tax retun, or aud~ted financ~a: statements, the M O  cannot ascertain the ~~etnt~ocer's net 
Income or net curent assets. The record ofproceed~ng also does not contain evidence t\at the pet~t~oner p a d  the 
proffered wage to the beneficiary. Thus, the pet~tloner has not demonstrated ~ t s  contl~ening asnlnty to pay t3e 
proffered wage. For t h ~ s  add~t~onal reason, the petatlon cacnot be approved. 

The burden of proof m these proceednngs rests solely w ~ t h  the petltioner. Section 291 of the Act, 8 U.S.C. 5 1361. 
The petltaoner has not met that burden. 

as a W-2 f o m  or paystubs. Add~tronally, the letter from the petltnocer does not verafy actual wages paid to tze 
beneficiary or the date empioyment began, and the letter IS dated m 2003, after the pnonty date. 
6 According to Barron 's Dactionary ofdccounting Terms 117 (3rd ed. 2000), "current assets" consast of Items 
kavlrg (1.a most cases) a iafe of one year or less, siach as cash, marketable securnt~es, :rventory and yrepand 
expenses. "Current :lablhtaes" are obl-gat~ons payab'ie (m mos: cases) wlthrr, one year, such accoun:s payab e, 
short-term notes payable, and accmed expenses (such as taxes and salaries). id. at 118. 



ORDER: The appeal is dismissed. 


