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DISCUSSHOW: TEye preference visa petition was denied by the Director, Vemont Semce Center, and is 
now before the Administrative Appeals Office ( U O )  o r  appeal. The appeal wi:B be dism:ssed. 

The pet~tnoner IS a household/churclz. It seeks to employ the benefacaary pemanerrtly in the United States as a 
lave-out cook. As reqjaared by statute, the petikon as accompan~ed by a Form ETA '750, App11catbt~on for Allen 
Employment CeCaEcat-on, approved by the Department of Labor. The dnrector detemaned that the pet~tioner 
had not esta61shed that :t kad the conknuing abnl~ky to pay the beneficaary the proffered wage beglm~ng on 
the prnonty date of the vrsa petrtlor,. %e dmrector denaed the pel::aor accordnngly. 

On appea;, the cornsel' submits a brief and additions! evidence. 

Section 203(b)(3)(A)(i) of the Immigration and Nationalnty Act (the Act), 8 U.S.C. tj Bb53(b)(3)(A)$i), 
provides for the gact-lrg of preference classificat~oa to qualified immigrants who are capable, at the time of 
petitioning for classification under this paragraph, of perfomicg skilled labor (requiring at least two years 
training or expenence), not of a temporary name, for which qualified workers are not available in the Unated 
States. 

The regulation 8 C.F.R. tj 204.5(g)(2) states :n pertinent ?art: 

Ability ofprospective employer to pay wage. Any pei~tion filed by or for an employment-based 
immigrant which requires an offer of enzlploy~llent must be accompanied by evidence that the 
prospeckve Un~ted S".ats employer has the abslity to pay the proffered wage. The petnbonea: must 
demonstrate this a3al1t-j at the time the pnonky date is estabhshed ~ n d  continuicg hant~l the beneficiary 
obtains lawful pemanent resndence. Evidence sf t h ~ s  ablkty shall be in the form of copies of amual 
reports, federal tax returns, or audited financial statements. 

The reg~lation 8 C.F.R tj 204.5(1)(3)(ii) states in pertinent part: 

(A) General. h y  reequrremeats of training or experience for shkled workers, professionals, or oGa  
workers mus9e srapported Sy letters from earners or employers giving the name, address, and etle of the 
trainer or employer, and a description of the training recenved or the experience of the aPnez. 

(B) Sk?l:ed workers If the pebhon 1s for a sldled worker, the petatnon must be accompanied by evidence 
that the &en meets the educataonai, tramng or expenence, and amy other requnements of the ~ n d ~ v ~ d ~ a l  
labor cerkficat~oc, meets the requnrements for Schedde A desagnat~on. or meets the req~irenzents for the 
Labor Market Hsafonnabon P~lot R o g r m  occupat~on desagnahon. The HsJnnmum reqeaarements for ths  
class~ficatnon are at least two years of traning or expenence. 

Tie  petatio~er must demonsbate the contirau~ng ab:l~ty to pay the y-offered wage begnnraang on the priority 
date, whack is the date the Fonn ETA 750 PaTjplicat~on for Allen ErnpIopent Cert~ficat~on, was accepted for 
p-ocessmg by any office w i t h  the emp2oyment system of the U.S. Department of Labor. The pekbom must 
23s demonstrate that, on the pnox-ity date, :he beneficiary had the qualnficat~ons stated on ~ t s  Form ETA 750 
Ap?lzcat~on for Allen E m p l o p e ~ t  Certification as certnEed by the U.S. Department of Labor and submeed ~ L h ,  
the mstant pehhon. Matter of Wing's Tea House, 46 I&N Dec. 158 (Ac" Reg C o r n .  1977). 

- - -  

1 C o ~ ~ s e l  has not filed a Form G-28 affimlng that he represents the petitioner, b ~ t  as he has filed a brief in 
this matter for the petitloner, he is copled on this Decision. 



Page 3 

Here, the Form ETA 750 was accepted on May 15,2002. The proffered wage as stated o ~ i  the Form ETA 7'50 
4s $18.89 per hour ($39,291.20.00 per year). The Form ETA 750 states that the posttion requ~res two years 
experience. ' 

W ~ t h  the petltnon. counsel submntted the followang documents: the ong~ra l  F o m  ETA 7'50, Appl~cation for 
Alnen Employment Cept15catlo11, approved by the Departme~t of Labor, a copy of pet~tloner's mtemally 
generated finanacaal s%tements, and, coples of docurnentat2on concemang the benefic~ary's quahEcations. 

Because the Director detemined the evide~ce sabmitted was insufficient to demonstrate the petitioner's 
continuing abihty to p q  6 e  proffered wage beginning on the priority date, the Vemont Sersrlce Cents on 
Pszag~st2 1,2002, requested evidence pertinent to that issue. 

The Service Cente~ clarified its objections to petitioner's evldentiay submission to that date: 

r e ~ e w  of the evnde~ce submitted with the 1-148 . . . does not clearly show the pebtiona- has the aBZ"L1jt-j 
to pay the proffered wage. Ewdence of the pehhoner's abilnty to pay consiskd of the pehtioner's payo11 
register a2d a property assessment. The payroll regaster does not estab81s'l the pehtnmer h2s Seen pagrlng 
the eneficnary. TFI"me payroll regster also appears to be anz internally genesated finmc~al document. As 
the fi~inaxc~al statements were created by and are based on the representabons of y o u  management, the 
documexts are cons~dered to be of l~Stae evndentnary wine. The property assessme~t ns of little 
evidenhasy value when establishing the a"oll?j to pay. It 1s fak to assume t a t  the pebt~oner 1s not gomg 
to sell the property to pay the wages of the beneficrangr.. . ." 

Em response to the Request for Evidence, counsel submitted the petitioner's internally generated financial 
statements for the period September 2002 though August 2003 entitled Profit & Loss, an Account "Quick 
Report," as well as ar  hd~vldual Budgets Rep05 for the petitioner commencing Sepkmber B, 2001 
tBarocgk 2002. 

The director denied the petition on January 7, 2004, restating the above objections and findi~g :hat tke 
cvidence sxbmitted drd not establish that the pet~tioner had the contiming abdity to pay the proffered wage 
begnning 03 the prrority date. 

On appeal, counsel submitted a brief and additional evidence. Counsel asserts: 

"The petitioner . . . can demonstrate though financial documents and afE6avits that . . . [it is] a x e  to 
pay the proffered wage of $39,291.20 :o the beceficiary . . . d u n g  the necessary time period. [The 
petntnoner] has a cook who has worked part-time at the church and who has been intending to leave 
soon." 

"The petitioner has an income of approximately B m~?lion dollars anti they have projects acd salary 
that :s ava:lable to demonstrate the a3ility to pay the proffered wage." 

Hn determining the petitioner's ability to pay the proffered wage during a given period, U.S, Citizenship and 
Immigration Services (CIS) will ikst examine whether the petitioner employed and paid the beneficiary 
duricg that period. If ':he petitioner establishes by documentary evidence that it employed the beneficiary at a 
szlary ehp~nal to or geater than the proffered wage, the evidence will be considered prima facie proof of the 
petitioner's ability to pay the proffered wage. In this instance, there is no evidence submitted that the 
petitioner employed the bc2eficiary. 



P Page 4 

Alternatively, in detemannng the petltloner's abihty to pay the proffered wage, CIS wnli exam~ne the net 
zncome figure reEected o:a %he pet~t~oner's federal Income tax return, w~thout consnderatron of depreciabon or 
other expenses. S~nce tke pektnoner submitted no ancome tax no examnatlon IS possrble. 

Since the Semce Cecter is constra~ned by regulations to what it can accept as proof of the abnlity to pay the 
proffered wage from the pnorlty date, there has been a persistent dichotomy between what has been requested 
by the Semce Center and what was offered in erdence by the pehtnoner, The d~rector has, rn an exp81clt 
fashion, pomted out to petitroner why nts payroll register and a property assessment are ~ o t  acceptable. 

It is clear f ro2 the kinds of documentaw evidence that the petitioner has prodwed up to the date of appeal, 
that it is under a paflial disability. As a church, under tax regulations, it is not required to fi'e federal tax 
r e h s .  As a rel~gious organization, it does rot file Cqe h d  of annual reports, as public coporations would 
generate. 

The director reco&lzed the above disability and suggested to the petitioner In; his request for evidence to: 

"Su5mt a statement from a financial office: of the company which establrshes ability to pay the 
wage.'9 

""Sbmit amual reports fo: 2002, which are accompanied by audited or reviewed financial 
statements." 

"[SuB3:3ait] additional evide~ce such as accredited profitlloss statements, bank account records, or 
persome1 records may iye considered b d  only as supplementary ewdence to establish employer's 
abi2ity to pay." 

However, despnte the above, comsel asserts in hrs b ~ e f  accompaDyang the appeaP that there are other ways to 
detemme the petnhoner's abihty to pay tlae proffered wage fi-om the pionty date. As addatronal evadence not 
avaalable to the dnrector at the time of h ~ s  dec;s~on, pet~tloner submitted the followmg on appeal: 

o A lette: from the church's bookkeeper dated February 24, 2004, stating that t3e church expended 
$103,500 Ira dascretionary frands to have the chmch painted from November 47, 2000 to Stme 21, 
2002. 

Q A letter from the chwch9s bookkeeper dated February 24, 2004 stating that the beceficaary's salary 
wlil come f om the replacement of two other paid worker's who will no longer be wrth thal 

Q Cop~es of Quarterly Combined Withholding, Wage Repodmg 2nd Uremphyment h s~ rance  Return 
(IVY§-45) lor the years 2001 and 2002. 
Var~ous explanatory ietters from c3urch persorael co~cemilag the church's finances and 5nan;cial 
position. 

0 The petit.ioner7s baxk checking account records from DecemSer 30,2000 t h o ~ g h  Jai~uary 30,2004. 

2 The petitiocer, as a church; 1s exempt from filrng E S  Form 990. 



Page 5 

Couzsel submits tha"udgeted funds could "a available to pay the proffered wage. Petitioner has identified 
m o  positions, one paid $12.750.00 annually, and the other paid $12,248.00 annually, that could be eliminated 
to free income to pay the proffered wage. Cornsel assertion is enosmeo~s.~ 3f the two positions were the same 
or similar to the subject occupation, then in that case, the combined wages could be used as evidence of 
ability to pay the proffered wage. However, only one of the positions relates to the subject occupation. Also, 
proof of ability to pay begins on the priority date, when petitioner's Application for Alien Employme~t 
Certification was accepted for processing by the U. S. Department of Labor. Petitioner's income is examined 
from the priority date. It is not examined contingent upon some event in the f ~ w e  such as the elimination of 
wozkers and their sa~aries.~ 

The assertnon by counsel that the petitloner's ab1l:ty to pay the proffered wage is denonstrated by its having 
met ~ t s  papoll expenses durmg 2001 to 2003 is mconvmcing. The regulahoam at 8 C.F.R. 4 204.5(g)(2) 
makes an exception to the necess~ty of a peendroner demonstratmag, wnth copies of amcal reports, federal tax 
returns, or a~dited financsal statements, its ablllty to pay %he profkred wage, rf the petitloner ns able to 
demonsbate that it employs 100 or more workers. No such except~on 1s included 1~ that regulat~on based on 
the saze of a petitionep's payroll and none w~Pl be construed. That the pet~t~oner was able to pay its expenses 
cluing the salnent years does not demonstrate the ab~ l~ ty  to pay a ~ y  additnonal wages. 

Counsel's states that the petitloner is part of the New Uork Daocese of Catholic Chznrches and :xpBles that its 
resources are available to pay the proffered wage. Counsel has not demonstrated that the dlocese wo?~11d be 
obhgec? to gay 6 e  proffered wage, if the pet~tioner were mable to do so. Nothrng m the governing regulatnon, 
8 C.F.R. 5 204.5, permits [CIS! to consider the financazl resources of indnvidcals or entities that have no Beg24 
obligation to pay the wage. Sitar a). Ashcro$, 2003 WL 2220371% (D.Mass. Sept. 18,2003). 

The primary issue is the detenninatio~ of the sufficiericy of annual income or revenues that petitioner nay  
call upcn from the priority date, May 15. 2002. Although, the petntioner has suhi t ted documentary evidence 
o f ~ t s  ficances horn its bookkeeper and accountant Gat show on lhear face available money, as the director Baas 
stated, "'. . As the financ~al statemencts were created by and are based on the representataons of yom 
management, *;he documents are considered to be of Bnttle evrdentiary value." Bad anc kindependent accoanta~t 
produced these same statements, they woi~ld hzve had more substantive ewdentkry value. 

By way of conroborat:on of the revenues stated in the anternally generated financial statements mentioned 
above, counse: submits the petitnoner's bank check~ng account recolds from December 30, 2000 through 
Jan~ary 30, 2004. Counsel's re1:ance on the balarces nn the petitroner's bank acco~nt  ns misplaced. Fust, 
baa% statements are not ~mong  the tkee types of emdence, enumerated in 8 C.F.R. 5 20d.5(g)(2), required to 
illustrate a petatnoner's abnlnty to 2ay a proffered wege. TVh~le this replation allows addit~onal material "in 
zippropbe cases," the pehtnoxr nnc t h~s  case has not demonstrated why the documentat:on s7ec:fied at 8 C.E.W. $ 
204.5(g)(2) is mapphcabie or otherwise ?aints a_q nnaccmate finmc~al pactme of the petatloner. Second, bank 
statements show the amount m an account on a glven date, an6 canrot show the s~stainable abilnty to pay a 
proffered wage. 

3 Since these wages oc!y total $24,909.00, additional monles would have to be secured Sy the petitioner to 
make ~p the difk-ence to pay the proffered wage of $39,29 B 20.08 per year. 
4 Cocnsel attempts to make a snrnilar ponnt concemang the used of funds expended to paint the church. If the 
money was expended for an expense that IS a noma? building ma~ntenarce item, nt can~ot  be used at the same 
time as a fund to pay a wage. 



T3e fact that an organizatrsn maintains a surplus in ~ t s  banking ac~onant does not prove that it has :he ab~lity to 
pay the proffered wage. For example, an organization's expenses may exceed its revenues on a yearly basis 
with debts going unpaid. 

The evidence submitted does not establish that the petitioner had the continuing ability to pay the proffered 
wage begrnning on the priority date. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. 
3 1361. The yetkioner has not met that bbusden. 

ORDER: The appeal is dismissed. 


