
U.S. Department of Homeland Security 
20 Mass. Ave.. N.W., Rm. A3042 
Washington. DC 20529 

PUBIJC COW 

U. S. Citizenship 
and Immigration 

.I. 

Office: VERMONT SERVICE CENTER Date: JUN 1 7 200: 

PETITION: Immigrant petition for Alien Worker as a Skilled Worker or Professional pursuant to section 
203(b)(3) of the Immigration and Nationality Act. 8 U.S.C. 8 1 153(b)(3) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

This is the decision of the Administrative Appes~ls Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

Robert P. Wiernann, Director 
Administrative Appeals Office 



DISCUSSION: The Acting Director, Vermont Service Center, denied the preference visa petition that is 
now before the Administrative Appeals Office on appeal. The appeal will be dismissed. 

The petitioner is a jewelry manufacturer. It seeks to employ the beneficiary permanently in the United States 
as a mold maker. As required by statute, a Foml ETA 750, Application for Alien Employment Certification 
approved by the Department of Labor accompanied the petition. The director determined that the petitioner 
had not established that it had the continuing ability to pay the beneficiary the proffered wage beginning on 
the priority date of the visa petition and denied the petition accordingly. 

On appeal, counsel submits a brief and additional evidence. 

Section 203(h)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. $ 1153(b)(3)(A)(i), 
provides for granting preference classification to qualified immigrants who are capable, at the time of 
petitioning for classification under this paragraph, of performing skilled labor (requiring at least two years 
training or experience), not of a temporary nature, for which qualified workers are not available in the United 
States. 

The regulation at 8 C.F.R. 9 204.5(g)(2) states, in pertinent part: 

Ability of prospective employer to puy wage. Any petition filed by or for an employment-based immigrant 
which requires an offer of employment must be accompanied by evidence that the prospective United States 
employer has the ability to pay the proffered wage. The petitioner must demonstrate this ability at the tinie 
the priority date is established and continuing until the beneficiary obtains lawful permanent residence. 
Evidence of this ability shall be in the form of copies of annual reports, federal tax returns, or audited 
financial statements. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the priority 
date. the day the Form ETA 750 was accepted for processing by any office within the employment system of 
the Department of Labor. ,Qe 8 CFR § 204.5(d). Here, the Form ETA 750 was accepted for processing on 
April 25, 2001. The proffered wage as stated on the Form ETA 750 is $18.48 per hour, which equals 
$38,438.40 per year. 

On the Form ETA 750B, signed by the beneficiary on January 23,2001, the beneficiary did not claim to have 
worked for the petitioner. He did claim to have been self-employed in New York City doing janitorial work, 
plumbing, gardening, and repairs since March 1998. Both the petition and the Form ETA 750 indicate that 
the petitioner will employ the beneficiary in New York, New York. 

On the petition, the petitioner stated that i t  was established on October 14, 1997. The petitioner declined to 
state the number of workers it employs in the space provided. The petition states that the petitioner's gross 
annual income is $471,187. The petitioner did not state its net annual income on the petition. In the space 
provided for the petitioner to state its net annual income, the petitioner entered "See attached letter. See W-2 



In support of the petition counsel submitted 1 a 2001 Form 1099 Miscellaneous Income statement showing 
that during that year the petitioner paid non-wage compensation of $8,785.22, (2) a 2001 
Form W-2 Wage and Tax Statement showlng m t at, urlny t at year the petitioner p a i d w a g e s  of 
$9,117.66. ( 3 )  a 1998 Form W-2 Wage and Tax Statement showing that the petitioner paid wages of $3,400 to 
the beneficiary during that year, (4) a 1999 Form W-2 Wage and Tax Statement showing that the petitioner 
paid the beneficiary wages of $10,503.73 during that year, (5) a 2000 Form W-2 Wage and Tax Statement 
showing that the petitioner paid wages of $12,163.19 to the beneficiary during that year,' (6) a 2001 Form W- 
2 Wage and Tax Statement showing that, during that year, the petitioner paid wages of $10,198.99 to the 
beneficiary, (7) a 2002 Form W-2 Wage and Tax Statement showing that during that year the petitioner paid 
wages of 10,158.41 to the beneficiary, and (8) lhe petitioner's 2001 Form 1065, U.S. Return of Partnership 
Income. 

The 2001 tax return shows that the petitioner reports taxes pursuant to the calendar year and that, during 2001. 
it declared ordinary income of $14,807. The corresponding Schedule L shows that at the end of that year the 
petitioner's current liabilities exceeded its current assets. 

A letter from the petitioner's oresidentloart-owner. dated October 3. 2003. was submitted with the ~etition. 
That letter states ; h a a n d a r e  no longer working for the petitioner, and that 
the petitioner would use their salaries to pay the beneficiary. The petitioner's president noted that, during 
200 1 the petitioner's ordinary income shown on its tax return, plus the cash shown on its Schedule L, plus the 
amount paid t o d u r i n g  that year, plus the amount paid t plus the amount 
paid to the beneficiary, added together, are greatt:r than the amount of the proffered wage. 

Because the evidence submitted was insufficient to demonstrate the petitioner's continuing ability to pay the 
proffered wage beginning on the priority date, the Vermont Service Center, on July 2, 2004, requested 
additionaf evidence pertinent to t uested documentary evidence 
of the exact date of termination o copy of the petitioner's 2002 
Federal tax return, and a copy of 

In response, the petitioner submitted a letter from its president, dated August 3 ,  2004, stating that- 
was terminated on April 4, 2002 and he was last paid on April 19. 

2002, and that employment was terminated on May 10, 2002 and he was last paid on 
May 28,2002. 

that the petitioner paid non-wage compensation 
1099 showing that the petitioner paid non- 

during that year, (3) a 2002 W-2 Form showing that 

I Because the priority date is April 25, 2001, evidence of amounts the petitioner paid to the beneficiary during previous 
years is not directly relevant to the petitioner's cont,~nuing ability to pay the proffered wage beginning on the priority 
date. The 1998, 1999, and 2000 W-2 forms are relevant for another reason, however, as will appear below. 
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$1 1,685.85 to uring that year, (7) a 2003 Form 1099 showing that the petitioner paid non- 
to the beneficiary during that year, (8) a 2003 W-2 form showing that the 

petitioner paid the beneficiary wages of $7,485.67 during that year, (9) a 2003 W-2 form showing that the 
petitioner paid the beneficiary wages of $3,428.36 during that year, (10) and an additional copy of the 
petitioner's 2001 Form 1065. U.S. Return of Partnership Income. 

The petitioner did not provide the requested 200:2 and 2003 tax returns or an explanation of that omission. 

The petitioner submitted another letter from its president, dated August 23.2004. That letter notes that during 

therefore, demonstrated the continuing ability to pay the proffered wage beginning on the priority date. 

The director determined that the evidence submitted did not establish that the petitioner had the continuing 
ability to pay the proffered wage beginning on the priority date, and, on November 10, 2004, denied the 
petition. 

On aopeal. in addition to coaies of documents ~~reviouslv submitted. counsel submits (1 1 a 2001 Form 1099 . . 
showing that the petitioner paid non-wage compensation of $26.1 52.53 t b during that year, 
(2) a 2002 Form 1099 showing that the petitioner paid non-wage compensation o $5,257.62 to the 
beneficiary during that year, (3) a letter, dated P4overnbcr 24, 2004, f& the-petitioner's president, and (4) a 
pay stub for the pay period ending November 6, 2004, and purporting to show that the petitioner paid the 
beneficiary $18.75 per hour during that pay period and had, during 2004 to that date, paid the beneficiary a 
total of $24,006.02. 

Counsel did not submit the petitioner's 2002 and 2003 tax returns, as previously requested, or offer any 
explanation for that omission. 

In his letter the etitioner's resident adds the petitioner's 2001 ordinary income to the amounts paid to the 
beneficia -um s before. To that amount, the petitioner's president adds 
the amount paid t r, and states that this sum shows the petitioner's ability to pay 
the proffered wage during 2001. The petitioner's president did not explain why he bad added the wages of - 

o ;he funds available to pay additional wages during that ;ear. 
- 7 

As to 2002 the petitioner's president adds the amounts paid to the 
t h e  beneficiary's Form 1099, and the W-2 form s h o u i w  e ene lclary. 

To that amount, the petitioner's president adds the amount on the 2002 Form 1099 issued to the beneficiary. 
The petitioner's president states that the sum of those amounts shows the petitioner's ability to pay the 
proffered wage during 2002. The petitioner's president did not explain why the amount on the beneficiary's 
2002 Form 1099 was not included in the calculation pertinent to the petitioner's ability to pay the proffered 
wage as shown on the petitioner's president's let~er of August 23,2004. 



As to 2003 counsel asserts that the same calculation shown on the August 23, 2004 letter shows the 
petitioner's ability to pay the proffered wage during that year.2 

Further, in his letter, the petitioner's president states that the beneficiary worked for the petitioner part-time 
until April 2003, when he began to work full-time for the petitioner. 

Showing that the petitioner paid wages in excess of the proffered wage is insufficient to show that the 
petitioner is able, in  addition, to pay the proffered wage. Wages the petitioner paid to its other workers are 
not necessarily available to pay wages to the beneficiary. If the petitioner wishes to use wages paid to other 
workers as an index of its ability to pay wages to the beneficiary, the petitioner must show, ( 1 )  that the other 
employee was performing the duties of the proffered position, (2) that. if it were permitted to hire the 
beneficiary, the beneficiary would replace those other workers.' and (3) that in working full-time the 
beneficiary would replace the hours of those olher workers. That is, that the hours those other employees 
worked per week did not, in the aggregate, excet:d 40 hours. 

Neither counsel nor the petitioner has ever demonstrated, nor even alleged, however, that the various workers 
whose earnings are cited as demonstrating the petitioner's ability to pay additional wages to the beneficiary 
worked for the petitioner as mold makers. Even had they made such a statement, the record contains no 
evidence of the hour or duties of the other workers. Ut~supported assertions are insufficient to meet the burden 
of proof in these proceedings. Mutter of Suflci 22 I&N Dec. 158, 165 (Comtn. 1998) (citing to Matter r f l  
Treasure Cruj c$Culifomia, 14 I&N Dec. 190 (Reg. Clomm. 1972)). 

The W-2 fonns and Forms 1099 in the instant case, however, show that the beneficiary worked for the 
petitioner beginning, at the latest, sometime during 1998. That the beneficiary worked as a mold maker for 
the petitioner is directly contradicted by the beneficiary's version of his employment history as stated on the 
Form ETA 750, Pan 6. On that form, the beneficiary was instructed to list all jobs he had held during the last 
three years and all jobs he had ever held related to the proffered position. On that form, which the 
beneficiary signed on January 23,2001, the beneficiary stated that he had been self-employed doing janitorial, 
plumbing, gardening, and repair work in Queens, New York since March 1998. The beneficiary listed no 
other employment in the United States. 

That the petitioner's version of the beneficiary's employment history, as evidenced by the W-2 forms and Form 
1099, is inconsistent with the beneficiary's own version of his employment history, as stated on the Form ETA 
750, Part 0, casts doubt on the reliability of the evidence in this case. Doubt cast on any aspect of the petitioner's 
proof may lead to a reevaluation of the reliability and sufficiency of the remaining evidence offered in support of 
the visa petition. Further, the petitioner must resolve any inconsistencies in the record by independent objective 

2 Although counsel makes a minor arithmetic error in the 2003 calculation submitted on appeal, it is otherwise 
unchanged from the 2003 calculation shown on the petitioner's August 23,2004 letter. 

3 This ofice further notes that the fundamental purpose of the visa category pursuant to which the petition in this case 
was filed is to aid U.S. business owners in filling jobs fur which workers are otherwise unavailable. If the petitioner 
sought to replace one or more of his workers with the: beneficiary out of preference, rather than necessity, that would be 
inconsistent with the purpose of the instant visa category. lJnder some circumstances this office might, in addition, 
require the petitioner to demonstrate the reason his previous employees Icft, were dismissed, or, if they are still working 
for the petitioner, why they wish to leave or why the petitioner wishes to replace them with the beneficiary. 



evidence. Attempts to explain or reconcile such inconsistencies, absent competent objective evidence sufficient 
to demonstrate where the truth, in fact, lies, wit1 not suffice. Marrer ojHo, 19 I&N Dec. 582 (Comm. 1988). 

That the beneficiary received Form 1099 from the petitioner since 1998 is consistent with his claim of having 
done janitorial work and odd jobs since March of that year. If the petitioner is now claiming that all of the 
payments to the beneficiary were for performing the duties of the proffered position, however, that is 
inconsistent with the beneficiary's statement, on the Form ETA 750, Part B, indicating that he had done no 
such work in the United States as of January 23, 2001. This inconsistency raises the issue of what portion of 
the wages and non-wage compensation paid to the beneficiary since the priority date was for performing the 
duties of the proffered position. 

The petitioner's president states that the beneficiary began to work full-time during April of 2004. How many 
hours the beneficiary worked during the various years since the priority date is not stated, nor does the record 
contain information from which it can be computed. How may of the hours of the petitioner's former 
employees the beneficiary could have replaced without exceeding 40 hours per week, is therefore unknown. 
For this additional reason, what amount of the previous employees compensation could have been used to pay 
the wages of the proffered position is unknown. 

For both reasons, the amounts paid to the petitioiner's other employees will not be included in the calculations 
pertinent to the petitioner's ability to pay the proffered wage. 

As to amounts paid to the beneficiary, counsel and the petitioner have submitted (1)  2002 W-2 Form showing 
that the petitioner paid wages of $10,158.41 to the beneficiary during that year, (2) a 2002 Form 1099 
showing that the petitioner paid non-wage compensation of $5,257.62 to the beneficiary during that year (3) a 
2003 W-2 form showing that the petitioner paid the beneficiary wages of $7,485.67 during that year, (4) 
another 2003 W-2 form showing that the petitior~er paid the beneficiary wages of $3,428.36 during that year, 
(5) a 2003 Form 1099 showing that the petitioner paid non-wage compensation of $1  1.491.84 to the 
beneficiary during that year, and (4) a pay :;tub showing that the petitioner had paid the beneficiary 
$24,006.02 during 2004 as of November 6 of that year, and was then paying him at the rate of $1 8.75. 

In determining the petitioner's ability to pay the proffered wage during a given period, CIS will examine 
whether the petitioner employed the beneficiary during that period. If the petitioner establishes by 
documentary evidence that it employed the beneficiary in the proffered wage at a salary equal to or greater 
than the proffered wage, the evidence will be cc.)nsidered prima fucie proof of the petitioner's ability to pay 
the proffered wage. 

The petitioner issued the beneficiary two W-2 forms during 2003. Whether one of those W-2 forms is a 
correction and replaced the other is unknown. Whether the petitioner chose to show the beneficiary's 2003 
wages in unequal amounts on two W-2 forms is unclear, and this office is unable to discern any reason why it 
might. Whether the amount shown on one or the other of those W-2 forms, or the amounts on both, added 
together, equals the wages paid to the beneficiary during 2003 is unknown. Neither counsel nor the petitioner 
explained the anomaly of issuing two W-2 form!; to the same employee during the same year. In the absence 
of clear and convincing evidence that the petitioner paid those amounts to the petitioner during 2003, those 
amounts will not be included in the calcufation of funds available to pay the proffered wage during that year. 



Further, why the petitioner issued the beneficiary both a W-2 form and a Form 1099 during the various years 
since the priority date is unexplained and unknown to this office. That the petitioner was issued both forms 
purports to indicate that the beneficiary perfomled two different jobs for the petitioner during those years, one 
as an employee and one as a contractor. If either the W-2 forms or the Forms 1099 were issued for services 
the beneficiary provided other than those of the proffered position, then the amount shown on those forms do 
not show the ability to pay any portion of the proffered wage for the performance of the proffered position. 
Because the petitioner has not demonstrated what amount of the compensation paid to the beneficiary during 
the various years was for performing the duties of the proffered position, the compensation shown on the 
various W-2 forms and Forms 1099 in this case shall not be included in the calculation of the funds available 
to pay the proffered wage during those years. 

Given that the evidence does not demonstrate *what portion of the funds the petitioner paid the beneficiary 
were for performing the duties of the proffered position, the amount shown on the 2004 pay stub will also be 
omitted from the calculation of funds available to pay the proffered wage. The petitioner has not submitted 
clear and convincing evidence of any amounts that it paid the beneficiary for performing the duties of the 
proffered position. 

If the petitioner does not establish that it employed and paid the beneficiary an amount at least equal to the 
proffered wage during that period, the AAO will, in addition, examine what portion of other employees' 
wages the petitioner has demonstrated were available to pay the wages of the proffered position. In the 
instant case, the petitioner has implied, but neither alleged nor demonstrated, that some of its employees were 
working as mold makers. Further. the petitioner has stated, as to some of its workers, and implied, as to 
others, that they have left its employ, leaving additional funds to pay the proffered wage to the beneficiary. In 
order to rely upon the wages it paid to those workers as indices of its ability to pay the proffered wage, the 
petitioner must demonstrate that those employees were performing the duties of the proffered position and 
either have left its employ or will leave when the beneficiary is able to hire the beneficiary. Allegations and 
implications are insufficient to sustain the petitioner's burden. None of the amounts shown on the various W- 
2 forms and Forms 1099 in this case will be counted in the determination of the petitioner's continuing ability 
to pay the proffered wage beginning on the priority date. 

If the amount paid to the beneficiary during a given year is less than the proffered wage, CIS will examine the 
net income figure reflected on the petitioner's federat income tax return, without consideration of depreciation 
or other expenses. CIS may rely on federal income tax returns to assess a petitioner's ability to pay a 
proffered wage. Elutos R~.~(uurunr Corp. v. Savtr, 632 F.Supp. 1049, 1054 (S.D.N.Y. 1986) (citing Tongatupu 
Woodcruft Hawaii, Ltd. v. Feldmun, 736 F.2d 1305 (9th Cir. 1984)); see also <.'hi-Feng Chang v. Thornburgh, 
719 F.Supp. 532 (N.D. 'Texas 1989); K.C.P. h o d  ( 'a, Inc. v. Suva, 623 F.Supp. 1080 (S.D.N.Y. 1985); 
IJbeda v. Palmer, 539 F.Supp. 647 (N.D. 111. 1982), affd, 703 F.2d 571 (7th Cir. 1983). 

Showing that the petitioner's gross receipts exceeded the proffered wage is insufficient. Similarly, showing 
that the petitioner paid total wages in excess of the proffered wage is insufficient. In K.C.P. Food Co., Inc. v. 
Suva, 623 F. Supp. at 1084, the court held that the Immigration and Naturalization Service, now CIS, had 
properly relied on the petitioner's net income figure, as stated on the petitioner's income tax returns, rather 
than the petitioner's gross income. The couri specifically rejected the argument that CIS should have 



considered income before expenses were paid rather than net income. Finally, no precedent exists that would 
allow the petitioner to add back to net cash the depreciation expense charged for the year. Chi-Feng G a n g  at 
537. See also Eluros Restaurant, 623 F .  Supp. a1 1054. 

The petitioner's net income is not the only statistic that may be used to show the petitioner's ability to pay the 
proffered wage. If the petitioner's net income, if any, during a given period, added to the wages paid to the 
beneficiary during the period. if any, do not equal the amount of the proffered wage or more, the AAO will 
review the petitioner's assets as an alternative mcthod of demonstrating the ability to pay the proffered wage. 

The petitioner's total assets, however, are not available to pay the proffered wage. The petitioner's total 
assets include those assets the petitioner uses in its business, which will not, in the ordinary course of 
business, be converted to cash, and will not, therefore, become funds available to pay the proffered wage. 
Only the petitioner's current assets, those expected to be converted into cash within a year, may be 
considered. Further, the petitioner's current assets cannot be viewed as available to pay wages without 
reference to the petitioner's current liabilities, those liabilities projected to be paid within a year. CIS will 
consider the petitioner's net current assets, its current assets net of its current liabilities, in the determination 
of the petitioner's ability to pay the proffered wage. 

The proffered wage is $38,438.40 per year. The priority date is April 25, 2001. 

During 2001 the petitioner declared ordinary income of $14,807. That amount is insufficient to pay the 
proffered wage. At the end of that year the petit loner had negative net current assets. The petitioner is unable 
to show the ability to pay any portion of the proffered wage out of its net current assets. The petitioner has 
not demonstrated the ability to pay the proffered wage during 2001. 

The petitioner is obliged to demonstrate the ability to pay the proffered wage during each year since the 
priority date with copies of annual reports. federal tax returns, or audited financial statements. Counsel has 
submitted none of those documents for any year after 2001, notwithstanding that the Service Center, in the 
July 2, 2004 Request for Evidence, requested the petitioner's 2002 and 2003 tax returns. The petitioner has 
submitted no clear and convincing evidence of its ability to pay the proffered wage during 2002 and 2003. 

The appeal in this matter was submitted on December 9, 2004. On that date, the petitioner's 2004 tax return 
was clearly unavailable. The petitioner is excused, therefore, from providing any evidence of its ability to pay 
the proffered wage during 2004. 

The petitioner failed to submit evidence sufficient to demonstrate that it had the ability to pay the proffered 
wage during 2001, 2002, and 2003. Therefore. the petitioner has not established that it had the continuing 
ability to pay the proffered wage beginning on the priority date. 

The burden of proof in these proceedings rests solely upon the petitioner. Section 291 of the Act, 8 U.S.C. 
5 1361. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


