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DISCUSSION: The preference visa petition was denied by the Director, Vermont Service Center, and is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The petitioner is a kitchen remodeling/construction business. It seeks to employ the beneficiary permanently
in the United States as a shop manager. As required by statute, the petition is accompanied by a Form ETA
750, Application for Alien Employment Certification, approved by the Department of Labor. The director
determined that the petitioner had not established that it had the continuing ability to pay the beneficiary the
proffered wage beginning on the priority date of the visa petition. The director denied the petition
accordingly.

On appeal, the counsel submits a brief and additional evidence.

Section 203(b)(3)(AXi) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)3XA)(),
provides for the granting of preference classification to qualified immigrants who are capable, at the time of
petitioning for classification under this paragraph, of performing skilled labor (requiring at least two years
training or experience), not of a temporary nature. for which qualified workers are not available in the United
States.

The regulation 8 C.F.R. § 204.5(g)(2) states in pertinent part:

Ability of prospective employer to pay wage. Any petition filed by or for an employment-based
immigrant which requires an offer of employment must be accompanied by evidence that the
prospective United States employer has the ability to pay the proffered wage. The petitioner must
demonstrate this ability at the time the priority date is established and continuing until the beneficiary
obtains lawful permanent residence. Evidence of this ability shall be in the form of copies of annual
reports, federal tax returns, or audited financial statements.

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the priority
date, which is the date the Form ETA 750 Application for Alien Employment Certification, was accepted for
processing by any office within the employment system of the U.S. Department of Labor. The petitioner must
also demonstrate that, on the priority date, the beneficiary had the qualifications stated on its Form ETA 750
Application for Alien Employment Certification as certified by the U.S. Department of Labor and submitted with
the instant petition. Matter of Wing's Tea House, 16 1&N Dec. 158 (Act. Reg. Comm. 1977).

Here, the Form ETA 750 was accepted on April 27, 2001. The proffered wage as stated on the Form ETA
750 is $25.60 per hour ($53,248.00 per year). The Form ETA 750 states that the position requires two years
experience.

With the petition, counsel submitted the following documents: the original Form ETA 750, Application for
Alien Employment Certification, approved by the Department of Labor, and, copies of documentation
concerning the beneficiary’s qualifications.

Because the Director determined the evidence submitted was insufficient to demonstrate the petitioner’s
continuing ability to pay the proffered wage beginning on the priority date, the Vermont Service Center on
March 31, 2003, requested evidence pertinent to that issue.
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Consistent with 8 C.F.R. § 204.5(g)(2), the Service Center requested pertinent evidence of the petitioner’s ability
10 pay the proffered wage beginning on the priority date. The Service Center specifically requested:

Submit the 2001 U.S. federal income tax return(s), with all schedules and attachments, for
your business. If your business is organized as a corporation, submit the corporate tax retums.
If the business is organized as a sole proprietorship, submit the owner’s individual tax retum
(Form 1040) as well as Schedule C relating to the business.

As an alternative you may submit annual reports for 2001 which are accompanied by, audited
or reviewed financial statements.

If your business reports income for tax purposes based on a fiscal year, submit the appropriate
evidence that relates to the date of filing.

If the beneficiary was employed by you in 2001, submit copies of the beneficiary’s Form W-2
Wage and Tax Statement(s) showing how much the beneficiary was paid by your business.

In response to the Request for Evidence of the petitioner’s ability to pay the proffered wage beginning on the
priority date, counsel submitted the petitioner’s balance sheet and operating statement for year ended
December 31, 2001.

The director denied the petition on October 20, 2003, finding that the evidence submitted did not establish
that the petitioner had the continuing ability to pay the proffered wage beginning on the priority date.

On appeal, counsel asserts that the petitioner’s balance sheet and operating statement for year ended
December 31, 2001 were sufficient for the director to make a favorable determination concerning the
petitioner’s ability to pay the proffered wage on the priority date. Also counsel contends that the offer of the
owner of petitioner’s personal savings to pay the proffered wage also should suffice.

In determining the petitioner’s ability to pay the proffered wage during a given period, U.S. Citizenship and
Immigration Services (CIS) will first examine whether the petitioner employed and paid the beneficiary
during that period. If the petitioner establishes by documentary evidence that it employed the beneficiary at a
salary equal to or greater than the proffered wage, the evidence will be considered prima facie proof of the
petitioner’s ability to pay the proffered wage. There is no evidence that the petitioner employed the
beneficiary.

Counsel asserts in his brief accompanying the appeal that the financial statement submitted was in full
compliance with the Request for Evidence, and, therefore by logical implication of counsel’s position, no
negative inference should be drawn from the withholding of the petitioner’s tax returns and W-2 Wage and
tax Statements for beneficiary. We disagree. Counsel cites no legal precedent for his position, and, according
to regulation,' copies of annual reports, federal tax returns, or audited financial statements are the means by
which petitioner’s ability to pay is determined.

1 8 C.FR. § 204.5(g)(2), Supra.
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The regulation at 8 C.F.R. § 204.5(g)(2) states that the director may request additional evidence in appropriate
cases. Although specifically and clearly requested by the director, the petitioner declined to provide copies of
its tax returns for the tax year 2001, annual reports or audited (or reviewed) financial statements. Such
evidence would have demonstrated the amount of taxable income the petitioner reported to the IRS and
further reveal its ability to pay the proffered wage.

Since the Request for Evidence issued by the Service Center to the petitioner offered an alternative (i.e.
audited or reviewed financial statements), the petitioner’s failure to submit these documents cannot be
excused. Examining the financial statement submitted by petitioner, it has little probative value since it 1s
neither an audited or reviewed statement. The accounting service severely qualified the financial statement.

These financial statements have been prepared on the accounting basis used by the
Company for income tax purposes, which is a comprehensive basis of accounting other
than that generally accepted accounting principles.

We have reviewed the accompanying statements and, accordingly expressed assurance on
them.

Management has elected to omit substantially al [sic all] the disclosures and statement of
cash flows by generally accepted accounting principles.” If the omitted disclosures were
included in these\financial statements, they might influence the user’s conclusions about
the Company’s assets, liabilities, equity, revenues and expenses. Accordingly, these
financial statements are not designated for those who are not informed about such matters.

The failure to submit requested evidence that precludes a material line of inquiry shall be grounds for denying
the petition. See 8 C.F.R. § 103.2(b)(14). Counsel assertions that the petitioner had the ability to pay the
proffered wage without submitting probative evidence are not acceptable. Simply going on record without
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in these
proceedings. See Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm. 1972).

Counsel also introduced the owner of petitioner’s personal savings balance and account statement. He stated
that the petitioner ... is willing to use personal funds to pay the beneficiary’s salary if necessary.” Contrary
to counsel’s assertion, Citizenship and Immigration Services (CIS), formerly the Service or CIS may not
“pierce the corporate veil” and look to the assets of the corporation’s owner to satisfy the corporation’s ability
to pay the proffered wage. It is an elementary rule that a corporation is a separate and distinct legal entity
from its owners and shareholders. See Matter of M, 8 I&N Dec. 24 (BIA 1958), Matter of Aphrodite
Investments, Ltd., 17 1&N Dec. 530 (Comm. 1980), and Matrter of Tessel, 17 1&N Dec. 631 (Act. Assoc.
Comm. 1980). Consequently, assets of its shareholders or of other enterprises or corporations cannot be
considered in determining the petitioning corporation’s ability to pay the proffered wage.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has not met that burden.

In a generally accepted accounting principles (GAAP) based cash flow statement the sources of cash are
disclosed. The general categories are cash received from operations, investments and borrowings. Other
sources of cash can be from the sale of stock or the sale of assets. A cash flow statement, used with the
balance sheet and income statement, presents an analysis of the financial health of a business.
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ORDER: The appeal is dismissed.



