U.8. Department of Homeland Security
20 Mass. Ave. N.W., Rm. A3042
Washington, DC 20529

U.S. Citizenship
and Immigration
Seryices

MAY 032005

FILE: — Office: NEBRASKA SERVICE CENTER Date:
LIN 03 128 50781
IN RE: Petitioner:

Beneficiary

PETITION: Immigrant petition for Alien Worker as a Skilled Worker or Professional pursuant to section
203(b)(3) of the Immigration and Nationality Act, 8 U.S.C. § 1 153(b)(3)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to
the office that originally decided your case. Any further inquiry must be made to that office.

O/’RObert P. Wiemann, Director
Administrative Appeals Office

www.uscis.gov



LIN 03 128 50781
Page 2

DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center, and is
now before the Administrative Appeals Office on appeal. The appeal will be dismissed.

The petitioner is an ethnic hair-styling salon. It seeks to employ the beneficiary permanently in the United
States as a supervising cosmetologist. As required by statute, a Form ETA 750 Application accompanies the
petition for Alien Employment Certification approved by the Department of Labor. The director determined
that the petitioner had not established that the proftered position requires a skilled laborer according to the
definition at 203(b)(3)(A).

On appeal, counsel submits a brief and additional evidence.

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(A)G),
provides for the granting of preference classification to qualified immigrants who are capable, at the time of
petitioning for classification under this paragraph, of performing skilled labor (requiring at least two years
training or experience), not of a temporary nature, for which qualified workers are unavailable in the United
States. :

As is shown above, the definition of a position calling for a skilled worker is one that requires at least two years
training or experience. Positions requiring less than two years training or experience are not skilled positions. A
petition filed pursuant to Section 203(b)(3)(A)(i) of the Act shall be denied if the proffered position does not
require a skilled worker. Eligibility in this matter hinges on the petitioner demonstrating that the proffered
position requires at least two years training or experience. '

The Form ETA 750 Labor Certification Application submitted in this matter states, at block 14 of the
application, that the position requires “1-1/2” years prior experience.

On April 10, 2001, the director denied the petition, finding that the labor certification application evidence
submitted did not demonstrate that the proffered position requires at least two years of training or experience.
Accordingly, the director, without issuing a request for evidence (RFE) found that the requirements for the
proffered position did not require at least two years Job experience for the proffered position, which section
203(b)(3)(A)(i) of the Act does require to qualify as a skilled labor position.

On appeal, counsel asserts that a clerical mistake is responsible for the labor certification application
specifying that fewer than two years of job experience would suffice for the proffered position. He states that
the petitioner specified a two-year minimum for the position in all of it previous labor certification
applications. Counsel further states, “The sponsor did not become aware of this unfortunate clerical error
until over three years from the time of the original application.”

Even if a clerical error in the labor certification application led to requiring only a year and a half of job
experience for the proffered position, the petitioner must seek to redress this with the Department of Labor. In
accordance with the Central Office Memorandum, CO 1803-C, dated July 27, 1992, CIS will not alter the
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requirements set forth in the ETA 750 except when CIS makes a determination that one petitioner succeeds to all
interests of another petitioner after the issuance of a labor certification or filing of a petition.

Further, the director did not send a Request for Evidence (RFE) to counsel or the petitioner in spite of the
statutory ineligibility of the proffered position evident in the petition. The regulations do not require that a
director issue an RFE in a case of statutory meligibility. Thus, 8 C.F.R. § 103.2(b)(8), in pertinent part, states:

(8) Request for evidence. If there is evidence of ineligibility in the record, an application or petition
shall be denied on that basis notwithstanding any lack of required initial evidence.... Except as
otherwise provided in this chapter, in other instances where there is no evidence of ineligibility, and

- initial evidence or eligibility information is missing or the Service finds that the evidence submitted
either does not fully establish eligibility for the requested benefit or raises underlying questions
regarding eligibility, the Service shall request the missing initial evidence, and may request additional
evidence, including blood tests.

Accordingly, the record does not demonstrate credibly that the proffered position requires at least two years
training or experience. Therefore, the petitioner has not established that the petition may be approved.

This office notes that ETA 750 application as certified will only support a petition that seeks an alien’s
classification as an unskilled worker. A petition for classifying an alien as a skilled employee, one with two or -
more years experience, will require the filing of a new labor certification that specifies two years minimum of job
experience. ’

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not met that burden. '

ORDER: The appeal is dismissed.



