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DISCUSSION: The preference visa petition was denied by the Director, Vermont Service Center, and is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The petitioner is a paint contractor. It seeks to employ the beneficiary permanently in the United States as a
painter. As required by statute, the petition is accompanied by a Form ETA 750, Application for Alien
Employment Certification, approved by the Department of Labor. The director determined that the petitioner
had not established that it had the continuing ability to pay the beneficiary the proffered wage beginning on
the priority date of the visa petition, and, that it had not established that the beneficiary has the requisite
experience as stated on the labor certification petition. The director denied the petition accordingly.

On appeal, the counsel submits a brief and additional evidence.

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(A)(0),
provides for the granting of preference classification to qualified immigrants who are capable, at the time of
petitioning for classification under this paragraph, of performing skilled labor (requiring at least two years
training or experience), not of a temporary nature, for which qualified workers are not available in the United
States.

The regulation 8 C.F.R. § 204.5(g)(2) states in pertinent part:

Ability of prospective employer to pay wage. Any petition filed by or for an employment-based
immigrant which requires an offer of employment must be accompanied by evidence that the
prospective United States employer has the ability to pay the proffered wage. The petitioner
must demonstrate this ability at the time the priority date is established and continuing until the
beneficiary obtains lawful permanent residence. Evidence of this ability shall be in the form of
copies of annual reports, federal tax returns, or audited financial statements.

The regulation at 8§ CFR § 204.5(1)(3)(ii) states, in pertinent part:

(A) General. Any requirements of training or experience for skilled workers, professionals, or
other workers must be supported by letters from trainers or employers giving the name, address,
and title of the trainer or employer, and a description of the training received or the experience of
the alien.

(B) Skilled workers. 1If the petition is for a skilled worker, the petition must be accompanied by
evidence that the alien meets the educational, training or experience, and any other requirements of
the individual labor certification, meets the requirements for Schedule A designation, or meets the
requirements for the Labor Market Information Pilot Program occupation designation. The
minimum requirements for this classification are at least two years of training or experience.

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the priority
date, which is the date the Form ETA 750 Application for Alien Employment Certification, was accepted for
processing by any office within the employment system of the U.S. Department of Labor. The petitioner must
also demonstrate that, on the priority date, the beneficiary had the qualifications stated on its Form ETA 750
Application for Alien Employment Certification as certified by the U.S. Department of Labor and submitted with
the instant petition. Matter of Wing's Tea House, 16 I&N Dec. 158 (Act. Reg. Comm. 1977).
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Here, the Form ETA 750 was accepted on March 30, 2001. The proffered wage as stated on the Form ETA
750 is $22.27 per hour ($46,321.60 per year). The Form ETA 750 states that the position requires two years
experience.

With the petition, counsel submitted the original Form ETA 750, Application for Alien Employment
Certification, approved by the Department of Labor.

Because the Director determined the evidence submitted was insufficient to demonstrate the petitioner’s
continuing ability to pay the proffered wage beginning on the priority date, consistent with 8 C.F.R.
§ 204.5(g)(2), the Service Center requested pertinent evidence of the petitioner’s ability to pay the proffered wage
beginning on the priority date. The Service Center specifically requested information concerning the petitioner’s
business, evidence that the petitioner has the ability to pay the proffered wage, a complete 2001 U.S. federal tax
return, and, evidence that the beneficiary possessed two years of work experience in the occupation of painter as
of the priority date as well as other evidence.

In response to the request for evidence of the petitioner’s ability to pay the proffered wage beginning on the
priority date, counsel submitted the petitioner’s Internal Revenue Service (IRS) Form 1065 tax return for year
2001.

The tax return demonstrated the following financial information concerning the petitioner’s ability to pay the
proffered wage of $46,321.60 per year from the priority date March 30, 2001:

e In 2001, the Form 1065 stated taxable income' of $15,049.00.

Also, in response to the above Request for Evidence concerning the beneficiary’s prior employment, and, the
requisite two years work experience as a painter, counsel submitted a statement from a prior employer of
beneficiary dated April 1, 2003

The director denied the petition on January 9, 2004, finding that the evidence submitted did not establish that
the petitioner had the continuing ability to pay the proffered wage beginning on the priority date, and, that the
evidence submitted did not demonstrate that the beneficiary has the requisite two years of salient work
experience.

On appeal, counsel submits additional evidence and asserts that the beneficiary was employed by the
petitioner when the Form ETA 750 was filed; that the petitioner paid the beneficiary a salary in 2001; that the
petitioner had sufficient funds to pay the proffered wage, that the petitioner and his wife’s incomes should be
considered when determining the ability to pay the proffered wage; that the petitioner’s bank deposits
evidence the ability to pay; and, that the petitioner’s personal assets also demonstrate the ability to pay the
proffered wage.

The petitioner is a limited liability company (LLC). Although structured and taxed as a partnership, its owners
enjoy the same limited liability as the owners of a corporation. It is a legal entity separate and distinct from its
owners. See Matter of M, 8 I&N Dec. 24 (BIA 1958; AG 1958). The debts and obligations of the company are
not the debts and obligations of the owners or anyone else.” As the owners and others are not obliged to pay those

* IRS Form 1065, Line 22.
% Although this general rule might be amenable to alteration pursuant to contract or otherwise, no evidence
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debts, the income and assets of the owners and others and their ability, if they wished, to pay the company’s debts
and obligations, are irrelevant to this matter and shall not be further considered. The petitioner must show the
ability to pay the proffered wage out of its own funds.

In determining the petitioner’s ability to pay the proffered wage during a given period, U.S. Citizenship and

Immigration Services (CIS) will first examine whether the petitioner employed and paid the beneficiary

during that period. If the petitioner establishes by documentary evidence that it employed the beneficiary at a

salary equal to or greater than the proffered wage, the evidence will be considered prima facie proof of the

petitioner’s ability to pay the proffered wage. Assertions were made that the petitioner employed and paid the

beneficiary in 2001 but no evidence was submitted to show the amount the petitioner paid the beneficiary.
No W-2 Wage and Tax Statement or Form 1099-MISC was introduced into evidence. Going on record

without supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in

these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of
California, 14 1&N Dec. 190 (Reg. Comm. 1972)).

Alternatively, in determining the petitioner's ability to pay the proffered wage, CIS will examine the net
income figure reflected on the petitioner's federal income tax return, without consideration of depreciation or
other expenses. Reliance on federal income tax returns as a basis for determining a petitioner's ability to pay
the proffered wage is well established by judicial precedent. Elatos Restaurant Corp. v. Sava, 632 F.Supp.
1049, 1054 (S.D.N.Y. 1986) (citing Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736 F.2d 1305 , (Sth Cir.
1984) ); see also Chi-Feng Chang v. Thornburgh, 719 F.Supp. 532 (N.D. Texas 1989); X.C.P. Food Co., Inc.
v. Sava, 623 F.Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F.Supp. 647 (N.D. 1ll. 1982), aff'd, 703
F.2d 571 (7th Cir. 1983). In K.C.P. Food Co., Inc. v. Sava, the court held that the Service had properly relied
on the petitioner's net income figure, as stated on the petitioner's corporate income tax returns, rather than the
petitioner's gross income. Supra at 1084. The court specifically rejected the argument that the INS, now CIS,
should have considered income before expenses were paid rather than net income. Finally, no precedent
exists that would allow the petitioner to "add back to net cash the depreciation expense charged for the year."
Chi-Feng Chang v. Thornburgh, Supra at 537. See also Elatos Restaurant Corp. v. Sava, Supra at 1054,

If the net income the petitioner demonstrates it had available during that period, if any, added to the wages
paid to the beneficiary during the period, if any, do not equal the amount of the proffered wage or more, CIS
will review the petitioner’s assets. No specific wage amount or proof of payment of wages, to the beneficiary
was introduced into evidence. The assertions of counsel do not constitute evidence. Matter of Obaigbena, 19
1&N Dec. 533, 534 (BIA 1988); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). The assertions
of the petitioner in his affidavit submitted on appeal were not supported by evidence of wage payments in 2001.

The petitioner’s net current assets can be considered in the determination of the ability to pay the proffered
wage especially when there is a failure of the petitioner to demonstrate that it has taxable income to pay the
proffered wage. In the subject case, as set forth above, the petitioner did not have taxable income sufficient to
pay the proffered wage for tax year 2001 for which the petitioner’s tax return is offered for evidence.
Schedule “L” was submitted into evidence for tax year 2001 with no data.

Therefore, from the date the Form ETA 750 was accepted for processing by the U. S. Department of Labor,
the petitioner had not established that it had the ability to pay the beneficiary the proffered wage at the time of
filing through an examination of its current assets.

appears in the record to indicate that the general rule is inapplicable in the instant case.
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Counsel asserts in her statement to support the appeal that there are other ways to determine the petitioner’s
ability to pay the proffered wage from the priority date. Counsel cites no legal precedent for the contention,
and, according to regulation,’ copies of annual reports, federal tax returns, or audited financial statements are
the means by which petitioner’s ability to pay is determined.

Based upon the above discussion and evidence submitted in the record of proceeding, counsel asserts that
income and assets owned or generated other than by the petitioner are funds or assets available to pay the
proffered wage. Contrary to counsel’s primary assertion, Citizenship and Immigration Services (CIS),
formerly the Service or CIS may not “pierce the corporate veil” and look to the assets of the corporation’s
owner to satisfy the limited liability company’s ability to pay the proffered wage. It is an elementary rule that
a corporation is a separate and distinct legal entity from its owners and shareholders. See Matter of M, 8 I&N
Dec. 24 (BIA 1958), Matter of Aphrodite Investments, Ltd., 17 1&N Dec. 530 (Comm. 1980), and Matter of
Tessel, 17 I1&N Dec. 631 (Act. Assoc. Comm. 1980). Consequently, assets of its shareholders or of other -
enterprises or corporations cannot be considered in determining the petitioning corporation’s ability to pay the
proffered wage. In a similar case, the court in Sitar v. Ashcroft, 2003 WL 22203713 (D.Mass. Sept. 18, 2003)
stated, “nothing in the governing regulation, 8 C.F.R. § 204.5, permits [CIS] to consider the financial
resources of individuals or entities who have no legal obligation to pay the wage.” Therefore, contrary to
counsel’s assertions, that the petitioner’s member* and his wife’s incomes, his wife’s 401 (k) plan assets,
jointly owned realty, and, personal assets can not be considered when determining the ability to pay the
proffered wage.

The Director in his decision determined that the beneficiary had not met the minimum requirements of two
years experience as a painter stated in the certified Alien Employment Application. Reviewing his decision
reveals, and the record shows, that the beneficiary has satisfied the requirements of regulation 8 CF.R
§ 204.5(1)(3)(i)). The job verification letters submitted from Peter Haupt Painting and Pete’s Painting state
beneficiary’s dates of employment/experience in a complete fashion that would enable a reviewer to determine if
beneficiary had attained the requisite two years of experience stated in the certified ETA 750. The evidence
submitted does demonstrate credibly that the beneficiary had the requisite two years of experience.

However, the evidence submitted does not establish that the petitioner had the continuing ability to pay the
proffered wage beginning on the priority date.

Counsel’s contentions cannot be concluded to outweigh the evidence presented in the partnership tax return as
submitted by petitioner that shows that the petitioner has not demonstrated its ability to pay the proffered
wage from the day the Form ETA 750 was accepted for processing by any office within the employment
system of the Department of Labor.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed.

* 8 C.FR.§204.5(g)2).
* Owners of limited liability company’s are considered members although they are taxed as a partnership.
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