U.S. Department of Homeland Security
20 Mass. Ave., NNW., Rm. A3042
Washington, DC 20529

identifying data deleted to U.S. Citizenship
prevent clearly unwarranted and Immigration
invasion of personal privacy Services

FILE: LINO03 164 51112 Office: NEBRASKA SERVICE CENTER Date: NOV 9 2 2005
IN RE: Petitioner:
Beneficiary:

PETITION: Immigrant petition for Alien Worker as a Skilled Worker or Professional pursuant to section
203(b)(3) of the Immigration and Nationality Act, 8 U.S.C. § 1153(b)(3)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to
the office that originally decided your case. Any further inquiry must be made to that office.

AR

/5 7
R bert {15 Wiemann, Director
Administrative Appeals Office

WWW.uscis.gov



LIN 03 164 51112
Page 2

DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center, and is
now before the Administrative Appeals Office (AAQO) on appeal. The appeal will be dismissed.

The petitioner is a specialty staffing services corporation. It seeks to employ the beneficiary permanently in
the United States as a registered nurse. A registered nurse is a “Schedule A” occupation under the regulations.
The director determined that the evidence submitted does not” demonstrate that the notice of filing of the
Application for Alien Certification was provided to the bargainiﬁg representative or the employer's employees as
prescribed in 20 C.F.R. § 656.20(g)(3). The director denied thevpetition accordingly.

On appeal, the counsel submits a brief.

The regulation at 20 C.F.R. § 656.22 (Applications for lz_lboi certification for Schedule A occupations.) (b)(2)
states that [the Application for Alien Employment Certification form shall include:] Evidence that notice of
filing the application for Alien Employment Certification was provided to the bargaining representative or the
employer's employees as prescribed in 20 C.F.R § 656.20(g)(3) of this part.

An employer shall apply for a labor certification for a Schedule A occupation by filing an Application for Alien
Employment Certification (Form ETA 750 at Part A) in duplicate with the appropriate ... [U.S.] Citizenship and
Immigration Services office. The Application for Alien Employment Certification shall include:

1. Evidence of prearranged employment for the alien beneficiary by having an employer
complete and sign the job offer description portion of the application form.

2. Evidence that notice of filing the Application for Alien Employment Certification was
provided to the bargaining representative or the employer's employees as prescribed in 20 CF.R.

§ 656.20(2)(3).

In applications filed under §§ 656.21 (Basic Process), 656.21a (Special Handling) and 656.22 (Schedule
A), the employer shall document that notice of the filing of the Application for Alien Employment
Certification was provided:

@) To the bargaining representative(s) (if any) of the employer’s employees in the
occupational classification for which certification of the job opportunity is
sought in the employer’s location(s) in the area of intended employment.

(i) If there is no such bargaining representative, by posted notice to the
employer’s employees at the facility of location of the employment.

Here, the 1-140 petition and the Alien Employment Application stated that the beneficiary would be employed
in Dayton, Ohio. A labor certification for a specific job offer is valid only for the particular job opportunity,
the alien for whom the certification was granted, and for the area of intended employment stated on the Form

ETA 750. 20 C.F.R. § 656.30(C)(2).

With the petition counsel submitted a copy of the posting along with a certification by a representative of
petitioner that it *“ ... had been posted from February 7, 2003 to February 17, 2003 in a conspicuous location in
our office and the employees have been provided an unobstructed view of this notice throughout the posting
period.” According to the certification the contact person’s and employer office’s location were both in Tampa,
Florida. That undated posting document states that the petitioner was seeking alien labor certification for an alien
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to work as a registered nurse. Reponses were requested to-be made to the Tampa, Florida office, but directed “ ...
any individual [who may] provide documentary evidence bearing on this application...” to two state and federal
agency locations in Columbus, Ohio and Chicago, Illinois.

The director denied the petition on June 8, 2004, finding that the evidence submitted did not established that it
had posted notice of the application for employment certification according to 20 C.F. R. § 204.656.20, and,
the director specifically found that the petitioner had only been posted at the petitioner’s Florida office

location.

On appeal, counsel asserts that the director incorrectly concluded where the posting notice was placed, and,
that U.S. Citizenship and Immigration Services (CIS) incorrectly interpreted and implemented 20 C.F.R.
§ 656.20 et seq. Further, counsel contends that the petitioner has committed harmless error according to 20

C.FR. § 656.249(b)(1).

In determining the respective jurisdictions of the Department of Labor and this Service, one may turn to the
entire body of recent court proceedings interpreting the interplay of the agencies and strictly confining the final
determination made by the Department of Labor. See Stewart Infra-Red Commissary. Etc. v. Coomey, 661 F.2d
1 (1st Cir. 1981); Denvér Tofu Company v. District Director, Etc., 525 F. Supp. 254 (D. Colo. 1981); and
Joseph v. Landon, 679 F.2d 113 (7th Cir. 1982).

These cases recognize the labor certification process and the authority of the Department of Labor in this
process stem from section 212(a)(5) of the Act, 8 U.S.C. 1182(a)(14). In labor certification proceedings, the
Secretary of Labor's determination is limited to analysis of the relevant job market conditions and the effect,
which the grant of a visa would have on the employment situation. This Service, through the statutorily
imposed requirement found in section 204 of the Act, 8 U.S.C. 1154, must investigate the facts in each case and,
after consultation with the Department of Labor, determine if the material facts in the petition including the

certification are true.

Although the advisory opinions of other Government agencies are given considerable weight, the Service has
authority to make the final decision about a beneficiary's eligibility for occupational preference classification.
The Department of Labor is responsible for decisions about the availability of United States workers and the
effect of a prospective employee's employment on wages and working conditions. The Department of Labor’s
decisions concerning these factors, however, do not limit the Service's authority regarding eligibility for
occupational preference classification. Therefore, the issuance of a labor certification does not necessarily mean
a visa petition will be approved.

The director noted that the Notice of the Filing of the Application for Alien Employment Certification did not
post notice as it is required to do as part of the application process for Schedule A occupations, described at 20
C.FR. § 656.22, “... to the bargaining representative(s) (if any) of the employer’s employees in the occupational
classification for which certification of the job. opportunity is sought in the employer’s location(s) in the area of
intended employment, or if there is no such bargaining representative, by posted notice to the employer’s
employees at the facility of location of the employment.” According to Part 6, of the 1-140 petition, the
proposed facility location was in Dayton, Ohio. As such, that notice did not comply with the requirement of
20 C.F.R. § 656.20(g)(3)(iii) and the petition was denied on that ground.

Counsel, upon appeal, contends that instead of the Florida office, the notice was actually posted at the
company’s office in Dayton, Ohio. A review of the posting certification dated February 18, 2003 and the
posting notice demonstrates that neither document states the Dayton, Ohio office address or location. The
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assertions of counsel do not constitute evidence. Matter of Obaigbena, 19 1&N Dec. 533, 534 (BIA 1988);
Matter of Ramirez-Sanchez, 17 1&N Dec. 503, 506 (BIA 1980).

In the alternative, counsel contends that deficient notices may be remedied if “harmless error” occurred according
to 20 C.F.R. § 656.24. By implication, counsel is asserting that even if the job was never posted in the area of
intended employment, or there was never posted notice to the employer’s employees at the facility of location
of the employment in Dayton, Ohio, the petitioner may still be approved. We disagree. The regulation states
expressly that the “... employer shall document that notice of the filing of the Application for Alien Employment
Certification was provided.” In this case, it was not. According to the plain language of 20 C.F.R. § 656.24
this allowance may only be invoked if there exists “a special or unique problem.” Here, there is no assertion
of any unusual issue or circumstance that prevented proper posting notice. Also, according to the Alien
Employment application in this case, the alien was expected to work at 2222 Philadelphia Drive, Dayton
Ohio. Counsel contends that posting notice was provided instead at 3085 Woodman Drive, Dayton, Ohio.
There is no explanation given for this discrepancy.

Counsel cites two Board of Alien Labor Certification cases for the proposition that under each case’s
particular fact situation, certain posting requirements, although not met, were found to be harmless error or in
substantial compliance. According to the facts of this case, there were no unique or unusual circumstances
present that would allow the petitioner to circumvent the plan language of the regulations. Further, no
probative evidence was submitted to demonstrate that the notice was properly posted, and, there is evidence
present in the record of proceeding to show that it was not properly posted.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not met that burden.

ORDER: The appeal is dismissed.




