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DISCUSSION: DISCUSSION: The preference visa petition was denied by the Director, Texas service 
Center, and is now before the Administrative Appeals Office ( M O )  on appeal. The appeal will be dismissed. 

The petitioner is a restaurant. It seeks to employ the beneficiary permanently in the United States as an 
executive chef. As required by statute, a Form ETA 750, Application for Alien Employment Certification 
approved by the Department of Labor (DOL), accompanied the petition. The director denied the petition 
because he determined that the beneficiary did not present evidence that he had the foreign equivalent of a 
United States bachelor's degree. The director concluded that the petitioner had not established that the 
beneficiary was eligible for the visa classification sought. 

The record shows that the appeal is properly filed and timely and makes a specific allegation of error in law or 
fact. The procedural history in this case is documented by the record and incorporated into the decision. 
Further elaboration of the procedural history will be made only as necessary. 

i 

As set forth in the director's December 13, 2004 denial, the single issue in this case is whether or not the 
petitioner has demonstrated that the beneficiary.possessed a US bachelor's degree or foreign equivalent in 
Culinary Arts prior to the priority date as set forth on the Form ETA 750. 

Section 203(b)(3)(A)(i) ,of the Immigration and Nationality Act (the. Act), 8 U.S.C. 1153(b)(3)(A)(i), 
provides for the granting of preference classification to qualified immigrants who are capable, at the time of 
petitioning for classification under this paragraph, of performing skilled labor (requiring at least two years 
training or experience), not of a temporary nature, for which qualified workers are not available in the United 
States. section 203(b)(3)(A)(ii) of the Act provides for the granting of preference classification to qualified 
immigrants who. hold baccalaureate degrees and are members of the professions. 

The petitioner must demonstrate that, on the priority date, the beneficiary had the qualifications stated on its Form 
ETA 750 Application for Alien Employment Certification as certified by the U.S. DOL and submitted with the 
instant petition. Matter of Wing5 Tea House, 16 I&N Dec. 158 (Act. Reg. Comm. 1977). Here, the Form ETA 
750 was accepted on July 3,2002. 

The AAO takes a de novo look at issues raised in the denial of this petition. See Dor v. INS, 891 F.2d 997, 
1002 n. 9 (2d Cir. 1989)(noting that the M O  reviews appeals on a de novo basis). The M O  considers all 
pertinent evidence in the record, including new evidence properly submitted upon appeal1. On appeal, 
counsel submits a letter from the certifying office, copies of two previous H-1B petitions, and copies of DOL 
Notice of Findings and the response. Other relevant evidence in the record includes two credentials 
evaluations and the beneficiary's diploma from Osaka Taiku University. The record does not contain any 
other evidence relevant to the beneficiary's qualifications. 

1 The submission of additional evidence on appeal is allowed by the instructions to the Form I-290B, which 
are incorporated into the regulations by the regulation at 8 C.F.R. 9 103.2(a)(l). The record in the instant case 

' provides no reason to preclude consideration of any of the documents newly submitted on appeal. See Matter 
of Soriano, 19 I&N Dec. 764 (BIA 1988). 
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On appeal, counsel asserts that the DOL came to the conclusion that the beneficiary possessed the minimum 
educational requirement based on the two evaluations submitted; that the legacy U.S. Immigration and 
Naturalizations Services (INS) previously approved two H-1B petitions for the beneficiary relying on the very 
same credentials evaluations; and that the director erred in adjudicating the instant petition under the 
"professional" category while the petitioner is seeking classification under the "skilled worker" category. 

As noted above, the ETA 750 in this matter is certified by DOL. Thus, at the outset, it is useful to discuss DOL's 
role in ths  process. Section 212(a)(5)(A)(i) of the Act provides: 

In general.-Any alien who seeks to enter the United States for the purpose of performing slulled 
or unshlled labor is inadmissible, unless the Secretary of Labor has determined and certified to 
the Secretary of State and the Attorney General that- 

(I) there are not sufficient workers who are able, willing, qualified (or equally qualified 
in the case of an alien described in clause (ii)) and available at the time of application for 
a visa and admission to the United States and at the place where the alien is to perform 
such skilled or unslulled labor, and 

(11) the employment of such alien will not adversely affect the wages and worlung 
conditions of workers in the United States similarly employed. 

According to 20 C.F.R. 5 656.1(a), the purpose and scope of the regulations regarding labor certification are as 
follows: 

(a) Under section 212(a)(5)(A) of the Immigration and Nationality Act (INA or Act) (8 
U.S.C. 5 1182(a)(5)(A), certain aliens may not obtain immigrant visas for entrance into the 
United States in order to engage in permanent employment unless the Secretary of Labor has 
first certified to the Secretary of State and to the Secretary of Homeland Security that: 

(1) There are not sufficient United States workers who are able, willing, 
qualified and available at the time of application for a visa and admission 
into the United States and at the place where the alien is to perform the work; 
and 

(2) The employment of the alien will not adversely affect the wages and 
working conditions of United States workers similarly employed. 

It is significant that none of the above inquiries assigned to DOL, or the remaining regulations implementing 
these duties under 20 C.F.R. $656, involve a determination as to whether or not the alien is qualified for a 
specific immigrant classification or even the job offered. This fact has not gone unnoticed by Federal Circuit 
Courts, including the 9th Circuit that covers the jurisdiction for this matter. 

There is no doubt that the authority to make preference classification decisions rests with 
INS. The language of section 204 cannot be read otherwise. See Castaneda-Gonzalez v. 
INS, 564 F.2d 417, 429 (D.C. Cir. 1977). In turn, DOL has the authority to make the two 
determinations listed in section 212(a)(14). Id. at 423. The necessary result of these two 
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grants of authority is that section 212(a)(14) determinations are not subject to review by INS 
absent fraud or willful misrepresentation, but all matters relating to preference classification 
eligibility not expressly delegated to DOL remain within INS' authority. 

Given the language of the Act, the totality of the legislative history, and the agencies' own 
interpretations of their duties under the Act, we must conclude that Congress did not intend 
DOL to have primary authority to make any determinations other than the two stated in 
section 212(a)(14). If DOL is to analyze alien qualifications, it is for the purpose of 
"matching" them with those of corresponding United States workers so that it will then be "in 
a position to meet the requirement of the law," namely the section 212(a)(14) determinations. 

Madany v. Smith, 696 F.2d 1008, 1012-1013 (D.C. ~ i r .  1983). 

In 1991, when the final rule for 8 C.F.R. fj 204.5 was published in the Federal Register, INS responded to 
criticism that the regulation required an alien to have a bachelor's degree as a minimum and that the 
regulation did not allow for the substitution of experience for education. After reviewing section 121 of the 
Immigration Act of 1990, Pub. L. 101-649 (1990), and the Joint Explanatory Statement of the Committee of 
Conference, INS specifically noted that both the Act and the legislative history indicate that an alien must 
have at least a bachelor's degree: 

The Act states that, in order to qualify under the second classification, alien members of the 
professions must hold "advanced degrees or their equivalent." As the legislative history . . . 
indicates, the equivalent of an advanced degree is "a bachelor's degree with at least five years 
progressive experience in the professions." Because neither the Act nor its legislative history 
indicates that bachelor's or advanced degrees must be United States degrees, the Service will 
recognize foreign equivalent degrees. But both the Act and its legislative history make clear 
that, in order to qualify as a professional under the third classification or to have experience 
equating to an advanced degree under the second, an alien must have at least a bachelor's 
degree. 

56 Fed. Reg. 60897,60900 (November 29, 199l)(emphasis added). 

Relying in part on Madany, 696 F.2d at 1008, the Ninth circuit stated: . 

[I]t appears that the DOL is responsible only for determining the availability of suitable 
American workers for a job and the impact of alien employment upon the domestic labor 
market. It does not appear that the DOL's role extends to determining if the alien is qualified 
for the job for which he seeks sixth preference status. That determination appears to be 
delegated to the INS under section 204(b), 8 U.S.C. 9 1154(b), as one of the determinations 
incident to the INS'S decision whether the alien is entitled to sixth preference status. 

K. R. K. Iwine,' Inc. v. Landon, 699 F.2d 1006, 1008 (9th Cir. 1983). The court relied on an amicus brief fiom DOL 
that stated the following: 



The labor certification made by the Secretary of Labor ... pursuant to section 212(a)(14) of 
the ... [Act] ... is binding as to the findings of whether there are able, willing, qualified, and 
available United States workers for the job offered to the alien, and whether employment of 
the alien under the terms set by the employer would adversely affect the wages and working 
conditions of similarly employed United States workers. The labor certzjication in no way 
indicates that the alien offered the certzjied job opportunity is qualzjied (or not qualzjied) to 
perform the duties of that job. 

(Emphasis added.) Id. at 1009. The Ninth Circuit, citing K.R.K. Iwine, Inc., 699 F.2d at 1006, revisited this 
issue, stating: 

The Department of Labor ("DOL") must certify that insufficient domestic workers are 
available to perform the job and that the alien's performance of the job will not adversely 
affect the wages and working conditions of similarly employed domestic workers. Id. 
5 212(a)(14), 8 U.S.C. 9 1182(a)(14). The INS then makes its own determination of the 
alien's entitlement to sixth preference status. Id. 9 204(b), 8 U.S.C. 8 1154(b). See 
generally K.R.K. Iwine, Inc. v. Landon, 699 F.2d 1006, 1008 9th Cir. 1983). 

The INS, therefore, may make a de novo determination of whether the alien is in fact 
qualified to fill the certified job offer. 

Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736 F .  2d 1305, 1309 (9th Cir. 1984). 

At the outset, DOL's certification of the Form ETA 750 does not supercede CIS' review and evaluation of the 
criteria the petitioner must prove in order to establish that the petition is approvable, and that includes a review of 
whether or not the beneficiary is qualified for the proffered position, which in this case, is governed by 
203(b)(3)(A)(i) and (ii) of the Act and 8 C.F.R. 5 204.5(1)(3). Therefore, counsel's assertion that the director 
erred in determining that the beneficiary did not possess the equivalent of a US bachelor's degree in culinary 
Arts because the DOL concluded that the beneficiary possessed the required Bachelor's Degree or equivalent 
in Culinary Arts is misplaced. CIS has authority to evaluate whether the alien is eligible for the classification 
sought and has authority to evaluate whether the alien is qualified for the job offered. 

To determine whether a beneficiary is eligble for an employment based immigrant visa, CIS must examine 
whether the alien's credentials meet the requirements set forth in the labor certification. In evaluating the 
beneficiary's qualifications, CIS must look to the job offer portion of the labor certification to determine the 
required qualifications for the position. CIS may not ignore a term of the labor certification, nor may it 
impose additional requirements. See Matter of Silver Dragon Chinese Restaurant, 19 I&N Dec. 401, 406 
(Comm. 1986). See also, Mandany v. Smith, 696 F.2d 1008, (D.C. Cir. 1983); K.R.K. Iwine, Inc. v. Landon, 
699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 
(1st Cir. 1981). 

In the instant case, the Application for Alien Employment Certification, Form ETA-750A, items 14 and 15, set 
forth the minimum education, training, and experience that an applicant must have for the position of executive 
chef. In the instant case, item-14 describes the requirements of the proffered position as follows: 
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14. Education 
Grade School Blank 
High School Blank 
College 4 
College Degree Required Bachelor's Degree or Equivalent 
Major Field of Study Culinary Arts 

The applicant must also have two years of experience in the job offered, the duties of which are delineated at 
Item 13 of the Form ETA 750A and since this is a public record, will not be recited in this decision, or two 
years of experience in the related occupation of chef. Item 15 of Form ETA 750A does not reflect any special 
requirements. 

The beneficiary set forth his credentials on Form ETA-750B. On Part 11, eliciting information of the names 
and addresses of schools, college and universities attended (iricluding trade or vocational training facilities), 
he indicated that he attended Namisho Senior High School in Japan from April 1967 through March 1970; 
and that he attended Osaka Physical Education College in Japan in the field of "Physical Education" from 
April 1970 through March 1975. He provides no further information concerning his educational background 
on this form, which is signed by the beneficiary under a declaration under penalty of perjury that the 
information was true and correct. 

In corroboration of the Form ETA-750B, the petitioner submitted two credentials evaluations and experience 
letters from previous employers with the initial filing of the petition. Because the evidence was insufficient, 
the director requested initial evidence (WE) on April 24, 2004, specifically requesting evidence to establish 
that the beneficiary possessed the required United States Bachelor's degree in Culinary Arts or an ETA 750 
that accepts combination of education and job experience for an equivalent. In response, counsel submitted 
copies of the two evaluations submitted before and a copy of the beneficiary's diploma from Osaka Taiku 
University with English translation. 

The record of proceeding contains two evaluations in the instant case. Both evaluations used the rule to 
equate three years of experience for one year of education, but that equivalence applies to non-immigrant 
H1B petitions, not to immigrant petitions. See 8 C.F.R. ij 214.2(h)(4)(iii)(D)(5). Counsel asserts that INS 
(now CIS) approved the two previous H-1B petitions on behalf of the instant beneficiary based on the 
evaluation using the rule to equate three years of experience for one year of education, and therefore, the 
instant immigrant petition should be approved by the director. Counsel's reliance on the three-to-one rule in 
determining the beneficiary's equivalent in the instant case is misplaced. The regulation governing H-1B 
petition here is not applicable to the instant 1-140 immigrant petition. 

On appeal counsel asserts that the pet~tioner requested and thus the beneficiary should be classified pursuant to 
Section 203(b)(3)(A)(i) of the Act as a "skilled worker" instead of a "professional." The petitloner checked the 
box e. "A skilled worker or professional" in Part 2. Petition type on the Form 1-140. However, neither counsel's 
submission letter nor the petitioner's support letter submitted with initial filing indicated that the petition was filed 
to classify the beneficiary as a slulled worker. 
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Regardless of the category the petition was submitted under, however, the petitioner must not only prove 
statutory and regulatory eligibility under the category sought, but must also prove that the sponsored 
beneficiary meets the requirements of the proffered position as set forth on the labor certification application. 

Both regulatory provisions governing the two third preference visa categories clearly require that the 
petitioner submit evidence of the beneficiary's bachelor's degree or foreign equivalent - for a "professional" 
because the regulation requires it and for a "skilled worker" because the regulation requires that the 
beneficiary qualify ,according to the terms of the labor certification application in addition to proving a 
minimum of two years of employment experience. 

The regulation at 8 C.F.R. 204.5(1)(3)(ii)(C), guiding evidentiary requirements for "professionals," states the 
following: 

If the petition is for a professional, the petition must be accompanied by evidence that the 
alien holds a United States baccalaureate degree or a foreign equivalent degree and by 
evidence that the alien is a member of the professions. Evidence of a baccalaureate degree 
shall be in the form of an official college or university record showing the date the 
baccalaureate degree was awarded and the area of concentration of study. To show that the 
alien IS a member of the professions, the petitioner must submit evidence that the minimum 
of a baccalaureate degree is required for entry into the occupation. 

The regulation at 8 C.F.R. § 204.5(1)(3)(ii)@), guiding evidentiary requirements for "slulled workers," states the 
following: 

If the petition is for a slulled worker, the petition must be accompanied by evidence that the alien 
meets the educational, training or experience, and any other requirements of the individual labor 
certification, meets the requirements for Schedule A designation, or meets the requirements for 
the Labor Market Information Pilot Program occupation designation. The minimum 
requirements for t h s  classification are at least two years of training or experience. 

Thus, for petitioners seeking to qualify a beneficiary for the thrd preference "slulled worker" category, the 
petitioner must produce evidence that the beneficiary meets the "educational, training or experience, and any 
other requirements of the individual labor certification" as clearly directed by the plain meaning of the regulatory 
provision. And for the "professional category," the beneficiary must also show evidence of a "United States 
baccalaureate degree or a foreign equivalent degree." Thus, regardless of category sought, the beneficiary must 
have a bachelor's degree or its foreign equivalent. 

In evaluating the beneficiary's qualifications, CIS must look to the job offer portion of the labor certification 
to determine the required qualifications for the position. CIS may not ignore a term of the labor certification, 
nor may it impose additional requirements. See Matter of Silver Dragon Chinese Restaurant, 19 I&N Dec. 
401,406 (Comm. 1986). See also, Mandany v. Smith, 696 F.2d 1008, (D.C. Cir. 1983); K.R.K. Iwine, Inc. v. 
Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of Massachusetts, Inc. v. Coomey, 661 
F.2d 1 (1st Cir. 1981). In the instant case, the petitioner must show that the beneficiary has the requis~te 
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education, training, and experience as stated on the Form ETA-750 which, in this case, includes a bachelor's 
degree (four,years in college) in culinary arts. 

Guiding the actual credentials held by the beneficiary is provided through credential evaluations submitted into 
the record of proceeding for ths  case. One credential evaluation from fi C.C.C., 
Director, The Culinary and Wine Institute, Mercyhurst College-North East Campus, made determinations without 
transcripts or objective evidence, speculating that the beneficiary completed a degree in physical education from 
the Osaka Taiku University in Osaka, Japan, and then stated that: 

In the food service industry, experience gained through training, coupled with educational 
requirements, equate to a Bachelor's degree. [The beneficiaryl's Degree from the Osaka Taidu 
University added to the nearly twenty years of work experience in traditional Japanese 
restaurants makes for a very strong argument for the equation to add up to a Bachelor's degree, 
or higher. 

The other credential evaluation is actually a letter from -1 FMP, Food Education 
Director, Associated Food Dealers of Michigan in support of H-1B visa for the beneficiary. In his letter Mr. 

1 states: 

It is my opinion that [the beneficiaryl's extensive chefs training in the art of Japanese food 
preparation in Japan and his subsequent twenty years of operational, managerial and production 
experience far exceed any education that he could receive in most post secondary baccalaureate 
culinary art programs in the United States. 

The two credential evaluations conclude that the beneficiary attained the equivalent to a US Bachelor's degree in 
Culinary Arts with consideration of h ~ s  work experience. In ths  case, the labor certification clearly indicates that 
the equivalent of a U.S. bachelor's degree must be a foreign equivalent degree, not a combination of degrees, 
work experience, or certificates which, when taken together, equals the same amount of coursework requlred for a 
U.S. baccalaureate degree. A U.S. baccalaureate degree 1s generally found to require four years of education. 
Matter of Shah, 17 I&N Dec. 244 (Reg. Cornm. 1977). In that case, the Regional Commissioner declined to 
consider a three-year bachelor of science degree from India as the equivalent of a United States baccalaureate 
degree. 'Id. at 245. Shah applies regardless of whether or not the petition was filed as a skilled worker or 
professional. As previously noted the evaluations in the record used the rule to equate three years of 
experience for one year of education, but that equivalence applies to non-immigrant H1B petitions, not to 
immigrant petitions. See 8 C.F.R. 9 214.2(h)(4)(11i)(D)(5). 

CIS may, in its discretion, use as (advisory opinions statements submitted as expert testimony. However, 
where an opinion is not in accord kith other information or is in any way questionable, [CIS] is not required 
to accept or ma; give less weight to that evidence. Matter of Caron International, 19 I&N Dec 791 (Comm. 
1988); Matter of Sea, Inc., 19 I&N Dec. 81 7 (Comm. 1988). Additionally, the record does not contain any 
evidence showing that Mr. Fernald, the Culinary and Wine Institute of Mercyhurst College, Mr. Reeves or 
Associated Food Dealers of Michigan is a member of the National Association of Credential Evaluation 
Services (NACES). The U.S. Department of Education refers individuals seeking verification of the 
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equivalency of their foreign degrees to American degrees through private credential evaluation services to 
NACES. The objective of NACES is to raise ethical standards in the types of credential evaluations provided 
by the private sector. Therefore, the credential evaluations provided by Mr. 
little evidentiary weight in these proceedings. and 
The regulations define a third preference category "professional" as a "qualified alien who holds at least a 
United States baccalaureate degree or a foreign equivalent degree and who is a member of the professions." 
See 8 C.F.R. 5 204.5(1)(2). The regulation uses a singular description of foreign equivalent degree. Thus, the 
plain meaning of the regulatory language sets forth the requirement that a beneficiary must produce one degree 
that is determined to be the foreign equivalent of a U.S. baccalaureate degree in order to be qualified as a 
professional for third preference visa category purposes. 

As stated in 8 C.F.R. 5 204.5(1)(3)(ii)(B), to qualify as a "slulled worker," the petitioner must show that the 
beneficiary has the requisite education, training, and experience as stated on the Form ETA-750 which, in this 
case, includes a bachelor's degree, or an equivalent foreign degree. The petitioner simply cannot qualify the 
beneficiary as a slulled worker without proving the beneficiary meets its additional requirement on the Form 
ETA-750 of an equivalent foreign degree to a U.S. bachelor's degree. 

If supported by a proper credentials evaluation, a four-year baccalaureate degree fkom Japan could reasonably be 
considered to be a "foreign equivalent degree" to a United States bachelor's degree. Here, the record does not 
reflect that the beneficiary's formal education consists of a four-year curriculum, nor does the record contain solid 
evidence of the beneficiary's bachelor's degree from Japan. The evaluations submitted with the evidence in thls 
proceeding suggesting that the beneficiary's diploma fkom Osaka Taiku University and his subsequent 
employment experience should be considered as the equivalent of a baccalaureate degree is not accepted as 
competent and probative evidence that the beneficiary holds a foreign equivalent degree to a United State's 
bachelor's degree because it includes employment experience in the evaluation. Unlike the temporary non- 
immigrant H-1B visa category for which promulgated regulations at 8 C.F.R. 5 214.2(h)(4)(iii)(D)(5) permits 
equivalency evaluations that may include a combination of employment experience and education, no analogous 
regulatory provision exists for permanent immigrant third preference visa petitions. 

Additionally, the petitioner has not indicated that a combination of education and experience can be accepted 
as meeting the minimum educational requirements stated on the labor certification, or that experience could 
be accepted in lieu of educational accolades. Thus, the combination of education and experience, or 
experience alone, may not be accepted in lieu of education. The beneficiary was required to have a bachelor's 
degree on the Form ETA 750.   he petitioner's actual minimum requirements could have been clarified or 
changed before the Form ETA 750 was certified by the Department of ~ a b b r .  Since that was not done, the 
director's decision to deny the petition must be affirmed. 

The AAO thus affirms the director's decision that the preponderance of the evidence does not demonstrate 
that the beneficiary possesses a bachelor's degree as required by the terms of the labor certification and thus the 
petitioner has not demonstrated that he is qualified to perform the duties of the proffered position either under 
the third category as a professional or under the third category as a skilled worker. 
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Beyond the director's decision and counsel's assertions on appeal, the AAO will discuss an issue whether or 
not the petitioner has demonstrated that it had the continuing ability to pay the proffered wage from the 
priority date. An application or petition that fails to comply with the technical requirements of the law may 
be denied by the AAO even if the Service Center does not identify all of the grounds for denial in the initial 
decision. See Spencer Enterprises, Inc. v. United States, 299 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), a f d .  
345 F.3d 683 (9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989)(noting that the 
AAO reviews appeals on a de novo basis). 

The regulation 8 C.F.R. 5 204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any petition filed by or for an employment- 
based immigrant which requires an offer of employment must be accompanied by evidence 
that the prospective United States employer has the ability to pay the proffered wage. The 
petitioner must demonstrate this ability at the time the priority date is established and 
continuing until the beneficiary obtains lawful permanent residence. Evidence of this ability 
shall be in the form of copies of annual reports, federal tax returns, or audited financial 
statements. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the priority 
date, which is the date the Form ETA 750 Application for Alien Employment Certification, was accepted for 
processing by any office within the employment system of the U.S. Department of Labor. See 8 C.F.R. $ 
204.5(d). The petitioner must also demonstrate that, on the priority date, the beneficiary had the qualifications 
stated on its Form ETA 750 Application for Alien Employment Certification as certified by the U.S. Department 
of Labor and submitted with the instant petition. Matter of Wing's Tea House, 16 I&N Dec. 158 (Act. Reg. 
Cornrn. 1977). 

Here, the Form ETA 750 was accepted on July 3, 2002. The proffered wage as stated on the Form ETA 750 
is $48,000 per year. On the petition, the petitioner claimed to currently employ eighteen workers and to have 
a gross annual income of over $1,000,000. On the Form ETA 750B, signed by the beneficiary on January 28, 
2002, the beneficiary claimed to have worked for the petitioner since October 1997. 

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing of an 
ETA 750 labor'certification application establishes a priority date for any immigrant petition later based on the 
ETA 750, the petitioner must establish that the job offer was realistic as of the priority date and that the offer 
remained realistic for each year thereafter, until the beneficiary obtains lawful permanent residence. The 
petitioner's ability to pay the proffered wage is an essential element in evaluating whether a job offer is realistic. 
See Matter of Great Wall, 16 I&N Dec. 142 (Acting Reg. Comm. 1977). See also 8 C.F.R. 8 204.5(g)(2). In 
evaluating whether a job offer is realistic, CIS requires the petitioner to demonstrate financial resources sufficient 
to pay the beneficiary's proffered wages, although the totality of the circumstances affecting the petitioning 
business will be considered if the evidence warrants such consideration. See Matter of Sonegawa, 12 I&N Dec. 
6 12 (Reg. Comm. 1967). 



In determining the petitioner's abiliv to pay the proffered wage during a given period, CIS will first examine 
whether the petitioner employed and paid the beneficiary during that period. If the petitioner establishes by 
documentary evidence that it employed the beneficiary at a salary equal to or greater than the proffered wage, 
the evidence will be considered prima facie proof of the petitioner's ability to pay the proffered wage. 
However, the petitioner did not submit any evidence showing that it hired and paid the beneficiary any 
compensation in 2002 onwards. 

If the petitioner is structured as a corporation and does not establish that it employed and paid the beneficiary 
an amount at least equal to the proffered wage during that period, CIS will next examinethe net income figure 

; reflected on the  petitioner.'^ federal income tax return, without consideration of depreciation or other 
expenses. Reliance on federal income tax returns as a basis for determining a petitioner's ability to pay the 
proffered wage is well established by judicial precedent. Elatos Restaurant Corp. v. Sava, 632 F. Supp. 1049, 
1054 (S.D.N.Y. 1986) (citing Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736 F.2d 1305 (9th Cir. 1984)); 
see also Chi-Feng Chang v. Thornburgh, 719 F. Supp. 532 (N.D. Texas 1989); K.C.P. Food Co., Inc. v. Sava, 
623 F. Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F. Supp. 647 (N.D. Ill. 1982), afd, 703 F.2d 571 
(7th Cir. 1983). Reliance on the  petitioner.'^ gross receipts and wage expense is misplaced. Showing that the 
petitioner's gross receipts exceeded the proffered wage is insufficient. Similarly, showing that the petitioner 
paid wages in excess of the proffered wage is insufficient. 

In K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. at 1084, the court held that the Immigration and Naturalization 
Service, now CIS, had properly relied on the petitioner's net income figure, as stated on the petitioner's 
corporate income tax returns, rather than the petitioner's gross income. The court specifically rejected the 
argument that the Service should have considered income before expenses were paid rather than net income. 
The court in Chi-Feng Chang further noted: 

Plaintiffs also contend the depreciation amounts on the 1985 and 1986 returns are non-cash 
deductions. Plaintiffs thus request that the court sua sponte add back to net cash the 
depreciation expense charged for the year. Plaintiffs cite no legal authority for this 
proposition. This argument has likewise been presented before and rejected. See Elatos, 632 
F. Supp. at 1054. [CIS] and judicial precedent support the use of tax returns and the net 
income figures in determining petitioner's ability to pay. Plaintiffs' argument that these 
figures should be revised by the court by adding back depreciation is without support. 

(Emphasis in original.) Chi-Feng at 537. 

If the net income the petitioning corporation demonstrates it had available during that period, if any, added to 
the wages pald to the beneficiary during the period, if any, do not equal the amount of the'proffered wage or 
more, CIS will review the petitioner's assets. The petitioner's total assets include depreciable assets that the 
petitioner uses in its business. Those depreciable assets will not 'be converted to cash during the ordinary 
cpurse of business and will not, therefore, become funds available to pay the proffered wage. Further, the 
petitioner's total assets must be balanced by the petitioner's liabilities. Otherwise, they cannot properly be 
considered in the determination df the petitioner's ability to pay the proffered wage. Rather, CIS will 
consider net current assets as an alternative method of demonstrating the ability to pay the proffered wage. 
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Net current assets are the difference between the petitioner's current assets and current liabilities.' A 
corporation's year-end current assets are shown on Schedule L, lines 1 through 6. Its year-end current 
liabilities are shown on lines 16 through 18. If the total of a corporation's end-of-year net current assets and 
the wages paid to the beneficiary (if any) are e-qua1 to or greater than the proffered wage, the petitioner is 
expected to be able to pay the proffered wage using those net current assets. 

If the petitioner is structured as a sole proprietorship, unlike a corporation, a sole proprietorship is not legally 
separate fi-om its owner. Therefore the sole proprietor's income, liquefiable assets, and personal liabilities are 
also considered as part of the petitioner's ability to pay. Sole proprietors report income and expenses from 
their businesses on their individual (Form 1040) federal tax return each year. The business-related income ' 

and expenses are reported on Schedule C and are carried forward to the first page of the tax return. Sole 
proprietors must show that they can cover their existing business expenses as well as pay the proffered wage. 
In addition, they must show that they can sustain themselves and their dependents. Ubeda v. Palmer, 539 F. 
Supp. 647 (N.D. 111. 1982), aff'd, 703 F.2d 571 (7'h Cir. 1983). 

In Ubeda, 539 F. Supp. at 650, the court concluded that it was highly unlikely that a petitioning entity 
structured as a sole proprietorship could support himself, his spouse and five dependents on a gross income of 
slightly more than $20,000 where the beneficiary's proposed salary was $6,000 (approximately thirty percent 
of the petitioner's gross income). 

Therefore, for a sole proprietorship, CIS considers net income to be the figure shown on line 333, Adjusted 
Gross Income, of the owner's Form 1040 U.S. Individual Income Tax Return. CIS will also consider the sole 
proprietorship's income and his or her liquefiable assets and personal liabilities as part of the petitioner's 
ability to pay. 

In the instant case, the record of proceeding does not contain any evidence showing that the petitioner is 
structured as a corporation or a sole proprietorship, any regulatory-prescribed evidence, such as tax returns, 
annual reports or audited financial statements for the years 2002 through the present, to establish that the 
petitioner had sufficient net income or net current assets to pay the beneficiary the proffered wage of $48,000 
per year. 

In visa petition proceedings, the burden is on the petitioner to establish eligibility for the benefit sought. See 
Matter of Brantigan, 11 I&N Dec. 493 (BIA 1966). The petitioner must prove by a preponderance of 
evidence that the beneficiary is fully qualified for the benefit sought. Matter of Martinez, 21 I&N Dec. 1035, 
1036 (BIA 1997); Matter of Patel, 19 I&N Dec. 774 (BIA 1988); Matter of Soo Hoo, 1 1 I&N Dec. 15 1 (BIA 
1965). 

2 According to Barron 's Dictionary of Accounting Terms 1 17 (3rd ed. 2000), "current assets" consist of items 
having (in most cases) a life of one year or less, such as cash, marketable securities, inventory and prepaid 
expenses. "Current liabilities" are obligations payable (in most cases) within one year, such accounts 
payable, short-term notes payable, and accrued expenses (such as taxes and salaries). Id. at 118. 
3 The line for adjusted gross income on Form 1040 is Line 33 for most years, however, it is Line 35 for 2002 
and Line 34 for 2003. 
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Therefore, from the date the Form ETA 750 was accepted for processing by the U. S. Department of Labor, 
the petitioner had not established that it had the continuing ability to pay the beneficiary the proffered wage as 
of the priority date through an examination of wages paid to the beneficiary, its net income or net current 
assets. 

The petition will be denied for the above stated reasons, with each considered as an independent and 
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the benefit 
sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. 1361. Here, that burden has = 

not been met. 

ORDER: The appeal is dismissed. 


