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DISCUSSION The preference visa petition was denled by the D1rector Texas Serv1ce Center and is now -
before the Admmlstratlve Appeals Ofﬁce (AAO) on appeal The appeal will be dlsmlssed

~ The petitioner is a- church. It seeks to employ the beneﬁcrary permanently in the Umted States as a religious

" translator. As requlred by statute, the petition is accompamed by a Form ETA 750, Application for Alien
Employment Certification, approved by the Department of Labor. The director determined that. the petitioner
had not established that it had the continuing ability to pay the beneﬁmary the proffered wage beglnmng on .
Y the pnorlty date of the V1sa petxtlon The dlrector demed the petltlon accordlngly S

‘On‘ appeal, counsel submits a brief 'and add1tlonal ev1dence -
The regulatlon 8C.F. R § 204 5(g)(2) states in pertment part

. Ability of prospecttve employer to pay wage Any petition ﬁled by or for an employment-

gl based immigrant which requires an offer of employment must’ be accompanied by evidence
that the prospective United States employer has the ablllty to pay the proffered wage. The -
petitioner- must demonstrate this ability at the t1me the priority date is established and

o contmumg until the beneficiary obtains lawful permanent residence. Evidence of this ab111ty.,'

", shall be’in the form of coples of annual reports federal tax returns or audlted ﬁnancxal
statements c v o ‘ Ny :

The pet1t1oner must demonstrate the contmumg ablhty to pay the proffered wage, beglnmng on the prlonty
~ date, which is the date the Form ETA 750. Application for Alien Employment Certification, was accepted for
processing by any office within the employment system ‘of the U.S. Department of Labor. "See 8 CFR
§ 204.5(d). The petitioner must also demonstrate that, on the priority date, the beneficiary had the qualifications '
stafed on its Form ETA 750 Appllcatlon for Alien Employment Certification as certified by the U.S. Department
of Labor and submitted with the instant pet1t1on - Matter of ngs Tea House, 16 I&N Dec. 158 (Act Reg.
Comm. 1977)... .

Here the Form ETA 750 was accepted on November 20, 2003 The proffered wage as stated on the Form .
ETA 750 is $36,000 per year. . 4 , .

The ev1dence in the record of proceedlng shows that the petltloner is structured as a corporatlon On the
o petmon the petitioner claimed to have been established in 1994, to have a gross annual income of
- $120,292.62, and to currently employ one worker. On the. Form ETA 750B, signed by the beneﬁmary on -
. November 12, 2003, the beneﬁc1ary clalmed to have worked for the petitioner since January 2001.- '

' Wlth the petltlon the petltloner subrmtted the followmg documents -

e An orlgmal certified ETA 750 . .
The petitioner’s letter of January 20, 2004 in support of the pet1t1on

. AR
‘e An October 27, 2003 letter. of _ the beneﬁmary s former‘

employer,

o The petitioner’s January . 20 2004 letter states, “In the fall of 1997 the Korean extensxon work became a
- Greenv1lle, South Carollna corporation by the name of [the petltloner] ”. ‘
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" The beneﬁcrary s coursework transcnpts from Bob Jones University, of Greenvrlle, South Carohna

and,

‘e The pet1t10ner ] complled financial statements for the year 2003 2

OnuDecember 2, 2004 the director 1ssued a Request for Ev1dence (RFE) seekmg addltlonal ev1dence pertinent -
to ‘the petitioner’s ability to pay the proffered wage. The director specifically requested the petitioner’s
1ncome tax return for the year 2003 along with the correspondmg W-2s- (W age and Tax Statements)

‘In response the beneﬁcnary submltted his:own W-2s for the years 2002 and 2003, but stated that 10 income
tax returns exist for the church, as it is a tax- exempt orgamzat1on The beneficiary also submltted the
petltloner $ December 21,2004 letter in answer to a question in the RFE as to why the petitioner only had one
employee the beneficiary. The senior minister, NN stated he donates his time as a full-time pastor to
: the ‘church and supports h1mself through his other busmess He also 1nd10ated that the beneﬁmary serves as
an assoc1ate minister.’ . . : S . : ‘

‘ The d1rector denied the pet1t10n on February 4 2005 ﬁndlng that the evidence submltted w1th the petltlon and
“in r[esponse to its RFE did not estabhsh that the pet1t1oner had the continuing ab1l1ty to pay the proffered wage
begmmng on the priority date _ , .

'Onﬂappeal counsel subrmts the followmg

¢ ' The petitioner’s Labor Condltlon Apphcatlon ﬁled on behalf of the beneﬁc1ary for aan lB v1sa to
employ the beneficiary as an “assistant minister;” :
e A ‘South Carolina Employment Security Comm1$s10n Prevallmg Wage Determmatlon dated
September 2, 2003, stating that $16.85 is the prevailing hourly wage for a permanent position at the
. Interpreters and Translators Wage Level 2 in Greensv1lle-Spartanburg Anderson, South Carolina;
e - The petitioner’s monthly bank statements for October 2003-January 2005;
‘A January 23, 2002 borrower s settlement statement showing the pet1t10ner took out, a $200,000 real.
estate mortgage loan, maturity date January 22, 2007, with the rema1n1ng pnnmpal due as of January -
24,2005, of $147,802.01; :
e Complete CPA’s annual financial compllatlon reports (not audited) showmg the petltloner s net
~ income  for year 2001 was $18,241.49, with $3,900 in salaries; for year 2002, $61,587.28, with
nothing. listed for salary expense; for year 2003, ($6,120.68) in net loss, with $17,386.32 i in salarles
. and for year 2004, $37,245.48 net income, with $16,802.70-in salaries; and,
e The beneficiary’s W-2s for year 2002 showmg $7,800 in wages, $7,200 in housmg allowance or
$15,000 combined; for 'year 2002, 7,800 in wages, $7,200 in housing, $15,000. combmed and for
2004 $8, 850 in wages and $7,200 in housmg, for $l6 050;combined. ‘
Counsel notes that the beneficiary held a nommnngrant H lB visa to work as an assistant minister for the
pet1t1oner from January 2001 through September 2004. 'Counsel asserts that despite the petitioner’s profit and
\loss statement for 2003 show1ng a net loss of (36, 120:68), .the petitioner can-show its ability to pay the-
proffered wage based upon the petltloner s current assets of $3O 426. 06 cash, according to the petitioner’s

2 The income statement l1sts revenues of $120 292 62 and expend1tures of $126 413 30 netting “Excess
Expendltures” of ($6,120.68). 2

? “Our church has grown so that we no longer need only one full time: pastor but we need. an addltlonal
‘ pastor [The beneﬁcrary] was asked by the congregat1on to fill that role ?.
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- financial statements for year 2003, which counsel asserts is confirmed by the petitioner’s December 31, 2003
ending bank balance of $30,183.90. In addition, counsel asserts the petitioner need only establish its ability to
pay. the proffered wage in 2003 by showing it had sufficient cash to pay-the proffered wage for 2003, pro-
ratea from the November 20,-2003 priority date, or $3,945.20. Further, counsel asserts that the petitioner
should be credited, agamst the $36 000 proffered wage, w1th the $15,000° the petrtloner pald the beneﬁ01ary

Counsel further asserts that the petmoner purchased a church bu1ld1ng and grounds ata $310 000 purchase
prlces, with $147,802.01 as the remaining ‘balance on the mortgage. As a result, counsel asserts, for 2003 the -
petitioner had net assets of $265,053.16, $30,426.06 of which was cash as of the close of year 2003. Counsel
makes similar assertlons regarding’ the petltroner ] assets and wages paid to the beneﬁc1ary for the year 2004

'Fmally, counsel asserts that as the ev1dence shows the petitioner’s average monthly bank balance for the
perrod from the priority date through' January 2005 was $7,918.61, which covers the monthly proffered wage
of §3 000 and estabhshes the petltloner s ab111ty to pay the proffered wage from the prlor1ty date to the present
t1me . . .

" In determmlng the pet1t1oner s abrhty to pay the proffered wage during a given penod, CltlZCnShlp and
Immrgratlon Services (CIS) will first examine whether the petitioner employed and paid the beneficiary
dunng that period. If the petitioner establishes by documeritary evidence that it employed the beneficiary at a
salary equal to or greater than the proffered wage, the evidence will be considered prima facie proof of the-
petitioner’s ability to pay the proffered wage. In the instant case, the petitioner estabhshed that it employed

~and:paid the: ‘beneficiary as an assistant minister $15,000 in both years 2002 and 2003 and paid him $16,050
in 2004. Therefore, the petitioner has not ‘established that it employed-and paid the beneficiary as a religious
translator the full proffered wage during. the perlod from the priority date through 2004. Instead, the.
pet1t1oner paid partial wages for a different position in the years 2003 and 2004. The pet1t1oner is obligated to
demonstrate that it could pay the entire salary of a rehglous translatot.! : ‘

If the petltloner does not estabhsh that it employed and pa1d the beneﬁclary an amount at least equal to the .
' proffered wage during that period, typically CIS will next examine the.net income figure reflected on the
petitioner’s federal income tax return, without consideration of depreciation or other expenses. Reliance on
_ federal income tax returns as a basis for determining a petitioner’s ability to pay the proffered wage is well
establlshed by judicial precedent. Elatos Restaurant Corp. v. Sava, 632 F. Supp. 1049, 1054 (S. D.N.Y. 1986)
(cztmg Tongatapu Woodcraft. Hawaii, Ltd. v. Feldman, 736 F.2d 1305 (9th Cir. 1984)), see also Chi-Feng
Changv Thornburgh, 719 F. Supp. 532 (N.D. Texas 1989); K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. 1080
(S. D N.Y. 1985); Ubeda v. Palmer, 539 F. Supp. 647 (N.D. Ill. 1982), aff’d, 703 F.2d 571 (7th Cir. 1983).
' Rehance on the petitioner’s gross. receipts and wage expense is misplaced. Showing that the petitioner’s
gross receipts exceeded the proffered wage is insufficient. Snmlarly, showmg that the petitioner paid wages
in €xcess of the proffered wage is 1nsufﬁc1ent S
In K C.P. Food Co., Inc V. Sava 623 F. Supp at 1084 the court held that the Imm1gratlon and Naturalization
.Servrce, now CIS, had properly relied on the petitioner’s net income figure, as stated on the petitioner’s
corporate income tax returns, rather than the petitioner’s gross income. ‘The court spemﬁcally rejected the
. argument that the Service should have considered income before expenses were pa1d rather than net income.
" Thé court in Chz-Feng Chang further noted: ‘

L Alletter from the petltloner indicates that the congregation has grown, such that it needs a second m1mster
However the record of proceedings is not clear that the beneficiary’s position is that of minister.
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Plaintiffs also contend the depreciation amounts on the 1985 and 1986 returns. are non-cash -
deductions. - Plaintiffs thus request that the court sua sponte add back to net cash the
depreciation expense charged for the year. = Plaintiffs cite no legal authority for this
proposition. This argument has likewise been presented before and rejected. See Elatos, 632 -
F. Supp. ‘at 1054. [CIS] and judicial precedent support the use of tax returns and the net .
income figures in determining petitioner’s ability to pay. " Plaintiffs’ argument that these
ﬁgures should be revised by the court by adding back deprecratlon is without support.

: (Emphasrs in or1g1na1 ) Chz-Feng at 537

Here the petltloner has not submrtted federal tax returns to demonstrate the following ﬁnanc1a1 information
concernmg the petltloner s ab111ty to pay the proffered wage of $36, OOO per year from the priority date

Instead, counsel has submitted ﬁnanmal statements of’the petitioner, 1nc1ud1ng its proﬁt and loss statements
for:2003 and 2004 purporting to show net income. The regulatlon at 8 C.F.R. § 204.5(g)(2) makes clear that
where a petltloner relies of financial statements to demonstrate its ability to pay the proffered wage, those
ﬁnanclal statements must be audited. The accountant’s: report: that accompanied those financial statements
makes clear that they were produced pursuant to a compilation rather than an audit. As that report also makes
clear financial statements produced pursuant to a compilation are.the representations of management -
comprled into standard form. The unsupported representations of management are not rehable evidence and

‘ areamsufﬁc1ent to demonstrate the ability to pay the proffered wage : :

On appeal counsel has also submitted the petitioner s monthly bank' statements relating to the period from the
priority, date through January 2005. In‘particular, counsel asserts that these statements reflect an average balance
of $7 918.61. Counsel's.reliance on the bank statements-in this case is misplaced. Bank statements are not.
among the three types of evidence, enumerated in 8 C.F.R. § 204. 5(g)(2), which are the requisite evidence of a’
. petltloners ability to pay a proffered wage. While this regulatlon allows additional material “in appropriate
cases,”. the petitioner in this case has not demonstrated why the documentation specified at 8 C.F.R. § 204.5(g)(2)
is inapplicable or otherwise pamts an inaccurate financial picture of the petitioner. Bank statements only show -
the;amount in an account on a given date, and cannot show the sustainable ability to pay a proffered wage. We
: note however, that the statements reflect the account balance dlpped to $338 12 on December 2, 2004 '

Therefore for the years 2003 and 2004 -the petltloner d1d estabhsh that 1t not had' sufﬁcrent net income to pay
the beneficiary the proffered Wage ‘ : : .

-If the net income the petmoner demonstrates it had available durmg that perlod, if any, added to- the wages
paid to the beneficiary durlng the perlod, if any, do not equal the amount of the proffered wage or more, CIS
will review the petitioner’s assets: We reject, however, the idea that the petitioner’s total assets should have

been considered in the determ1nat10n of the ability to pay the proffered wage. The petitioner’s total assets

1nc1ude depremable assets that the petitioner uses in its business. Those depreciable assets will not be .

‘ converted to cash durlng the ordinary course of business and will not, therefore, become funds available to
- pay the proffered wage. Further, the petltloner s total assets must be balanced by the petitioner’s liabilities.

Otherwrse they cannot properly be con51dered in the deterrmnatlon of the petitioner’s abrhty to pay the
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| ‘proffered ‘wage. Rather, CIS will consider net current assets as an alternatrve method of demonstrating the
abrhty to pay the proffered wage.

- Net current assets -are the dlfference between the petltloner ] current assets and current liabilities.® A
corporation’s year-end current ‘assets are shown on Schedule L lines 1 through 6. Its year-end current
habrhtles are shown on lines 16 through 18. If the total of a corporatlon s end-of-year net current assets and
the 'wages paid to the Jbeneficiary (if any) are equal to or greater than the proffered wage, the petitioner is
expected to be able to pay the proffered wage using those net current assets. Here, the record does not contain
any income tax returns or audited financial statements’ for. the petltloner preventmg a determmatlon of its net
current assets for the years in questron from its tax returns )

Therefore, from the date the Form ETA 750 was accepted for processing by the U. S. Department of Labor '
the petitioner had not established “that it had the continuing ability to pay the beneficiary the difference
between the wage paid and the proffered wage as of the prlonty date through an exammauon of wages paid to
the beneﬁmary, or its net mcome or net current assets

The evidence submitted does not. estabhsh that the petrtroner had the contmumg ab111ty to pay the proffered ' R
wage begmmng on the pr10r1ty date ' SR ~ :

_ The burden of proof in these proceedmgs rests solely w1th the petltloner Sectlon 291 of the Act, 8 U.S.C.
§ 1361 The petltloner has not met that burden

ORDER: The appeal.ls dlsmls_s'ed.‘

According to Barron’s Dictionary of Accounting T erms 117 (3" ed. 2000), “current assets” consist of items ,
havrng (in most cases) a life of- one year or less, such as cash, marketable securities, 1nventory and prepard '
expenses. “Current liabilities™ are obligations payablée' (in most cases) within one year, such accounts
payable, short-term notes payable and accrued expenses (such as taxes and salarles) 1d. at 118



