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DISCUSSION: The Director, California Service Center, denied the visa petition that is now before the
Administrative Appeals Office on appeal. The matter will be remanded for further consideration and action.

The petitioner is a restaurant. It seeks to employ the beneficiary permanently in the United States as a cook.
As required by statute, a Form ETA 750, Application for Alien Employment Certification approved by the
Department of Labor accompanies the petition. The director found that the petitioner had failed to respond to
a request for evidence. The director accordingly denied the petition.

Counsel submitted a Form [-290B on which he stated that that a timely submission had been made. Counsel
provided a FedEx receipt and tracking report in support of that proposition. Those documents appear to show
that counsel’s submission was timely received.

A denial due to abandonment may not be appealed, but an applicant or petitioner may file a motion to reopen
under §103.5. 8 C.FR. § 103.2(b)(15). Although no appeal is available to the petitioner and the service
center appears to have declined to treat counsel’s submission of a Form 1-290B as a motion this office may
reopen the matter sua sponte.

The matter is remanded so that the service center can consider the evidence submitted with the appeal and
take any action it deems appropriate.

ORDER: The matter is remanded for further action and consideration.



