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DISCUSSION: The Acting Director, Nebraska Service Center, denied the preference visa petition that
is now before the Administrative Appeals Office on appeal. The appeal will be dismissed.

The petitioner is a trucking company. It seeks to employ the beneficiary permanently in the United
States as a heavy truck driver. As required by statute, a Form ETA 750 Application for Alien
Employment Certification approved by the Department of Labor accompanied the petition. The
employer named on that Form ETA 750 labor certification, however, is not the petitioner. The acting
director determined that the petitioner had not established that it is the successor-in-interest to the
employer named on the labor petition and denied the petition accordingly.

On appeal, counsel submits a brief.

Section 203(b)(3)(A)(iii) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(A)(iii),
provides for granting preference classification to qualified immigrants who are capable, at the time of
petitioning for classification under this paragraph, of performing unskilled labor, not of a temporary or
seasonal nature for which gqualified workers are unavailable.

The Department of Labor does not issue a Form ETA 750 labor certification to a potential
employee/beneficiary, but to a potential employer/petitioner. Under certain circumstances, the petitioner
may substitute a beneficiary. The beneficiary is not permitted, however, to substitute a petitioner. An
exception to this rule is triggered if the petitioner is purchased, merges with another company, or is
otherwise under new ownership. The successor-in-interest must submit proof of the change in ownership
and of how the change in ownership occurred. It must also show that it assumed all of the rights, duties,
obligations, and assets of the original employer and continues to operate the same type of business as the
original employer. See Matter of Dial Repair Shop 19 1&N Dec. 481 (Comm. 1981).

The employer named on the approved Form ETA 750 in this case is The
petitioner on the Form I-140 petition is 1 € petifion counsel
submitted a letter dated May 20, 2004 requesting that the petition be processed pursuant to the American
Competitiveness in the Twenty-First Century Act of 2000 (AC21). This request is addressed below.

The acting director determined that the evidence submitted did not establish that the petitioner is the
original employer’s successor-in-interest and that the Form I-140 petition is not, therefore, supported by a
labor certification valid for employment by the petitioner of the beneficiary. On September 8§, 2004,
denied the petition.

On appeal, counsel reiterates the assertion that the instant petition is approvable pursuant to the
portability rule of the AC21.

AC21 permits a beneficiary of an approved employment-based immigrant visa petition with a pending
adjustment of status to legal permanent residence application (Form 1-485) to change jobs under certain
circumstances. If the new employment meets certain requirements, CIS cannot deny an otherwise
approvable Form 1-485 merely because the beneficiary changed jobs during its pendency.

As amended, section 204(a)(1)(F) of the Act states that the petition for an individual whose application
for adjustment of status pursuant to section 245 of the Immigration and Nationality Act (the Act) has
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been filed and remains unadjudicated for 180 days or more shall remain valid with respect to a new offer
of employment if the individual changes employment or employers if the new job is in the same or a
similar occupational classification as the job for which the immigrant

Counsel asserts on appeal that the petition is still approvable due to the terms of AC21. The AAO does
not agree that the terms of AC21 make it so that the instant immigrant petition can be approved despite
the fact that the petitioner has not demonstrated its eligibility. As noted above, AC21 allows an
application for adjustment of status' to be approved, under some circumstances, despite the fact that the
Initial job offer is no longer valid. The language of AC21 states that the I-140 "shall remain valid" with
respect to a new job offer for purposes of the beneficiary's application for adjustment of status despite the
fact that he or she no longer intends to work for the petitioning entity provided (1) the application for
adjustment of status based upon the initial visa petition must have been pending for more than 180 days
and (2) the new job offer the new employer must be for a "same or similar" job. A plain reading of the
phrase "will remain valid" suggests that the petition must be valid prior to any consideration of whether
or not the adjustment application was pending more than 180 days and/or the new position is same or
similar. In other words, it is not possible for a petition to remain valid if it is not valid currently. The
AAO would not consider a petition wherein the initial petitioner has not demonstrated its eligibility to be
a valid petition for purposes of section 106(c) of AC21. This position is supported by the fact that when
AC21 was enacted, CIS regulations required that the underlying 1-140 was approved prior to the
beneficiary filing for adjustment of status. When AC21 was enacted, the only time that an application
for adjustment of status could have been pending for 180 days was when it was filed based on an
approved immigrant petition. Therefore, the only possible meaning for the term "remains valid" was that
the underlying petition was approved and would not be invalidated by the fact that the job offer was no
longer a valid offer.

By definition, therefore, a petition from an unrelated entity could not be valid. The fact that the
beneficiary was able to concurrently file a Form [-485 which pended for 180 days does not render such a
petition valid.

Nevertheless, the AAO notes that the proper venue for deciding whether or not an alien is entitled to
adjust status pursuant to the rules set forth in AC21 is before the official with jurisdiction over the alien’s
Form 1-485. As the AAO is only deciding whether or not the petitioner has demonstrated its eligibility
and not whether or not the beneficiary is eligible to adjust status the record will be remanded to the
director to allow him to take any action, if any is warranted, pertinent to the Form 1-485.

' The AAO notes that after the enactment of AC21, CIS altered its regulations to provide for the concurrent filing of
immigrant visa petitions and applications for adjustment of status. This created a possible scenario wherein after an
alien's adjustment application had been pending for 180 days, the alien could receive and accept a job offer from a
new employer, potentially rendering him or her eligible for AC21 portability, prior to the adjudication of his or her
underlying visa petition. A CIS memorandum signed by William Yates, May 12, 2005, provides that if the initial
petition is determined "approvable”, then the adjustment application may be adjudicated under the terms of AC21.
See Interim Guidance for Processing Form 1-140 Employment-Based Immigrant Petitions and Form [-485 and H-
1B Petitions Affected by the American Competitiveness in the Twentifirst Century Act of 2000 (AC21) (Public Law
106-313) at 3. The AAO notes that even under the guidance set forth in this memorandum, the initial petition is
reviewed on its own merits, without consideration of the new job offer or the bora fides of the new prospective
employer. Since this consideration takes place in the context of an the adjudication of an alien's application for
adjustment of status, the proper venue for making such an argument is with the CIS official with jurisdiction over the
application for adjustment.
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The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8
U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed.



