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DILSCt!$SICBN: 'Re  prefei-ence visa pefitr~n was denied by the Director. Califh-nia Service Center, and is 
noixi before the Admlr~istrntive Appeals Oftce IAAO) on appeai. The appeal will be disnissed. 

'I'he petitioner is 3 wirldow coverkg conlpal:y. It seeks to en-rploy ths benefici;xy gern-ianently in the ljriited 
States as a drapery rrmisurer. As reqxired by statute. a Porn? E'YA 750, Application for Alien Erxplo;mteni 
Cel-tific3tion approved by the Dep3rtmeni of Labor, ai.ccsmpanicd the petition. The director dettmjneif that 
the petitioner had not establisl~ed that i t  had the ciinljnuirig ability to pay the beneficial:; the proffered wage 
beginning on the priorrty date of the visa petition and denied die petilion accordingly. 

The record shows that the appeal is properly filitd a!:d timely and makr.s a specifjc allegation of error iin 1ab.i or 
fact. The procedural hisiory ofthis case is docrrixrentecl in tl:e recnr-d and is ~ncorporated into this ciecjs~ix~. 
Further elaboration ofthe proced~ixal liislory will be made only as necessary. 

As set forth in the director's August 24, 20(34 decision de~iyir~g the petition, the single issue in this case is 
~%~.l,;ether the evidence establishes the peiitioner's ability to pay the prrsi'fered wage as of the j>rinl-it:/ date and 
corrtiiluing until the beneficiary obtains lawful permanent residence. 

Section 2il?(b)(3)(B)(ii of the hmigrat!o~z and Nadonality Act (the Act),  8 I7.S.C. 6 1153(b)(33(A)(i), 
provides fix the gratltirlg of prefe~ei~ce ciassitlcation to quiliried in~mip-iants ~ h c i  are capable, at rile time of' 
petitioning for classification under tl~rs paragraph, of perfo~nlng skilled labor (requiring at Ienst twi> years 
lrairiing or experience), not of a f e ~ n p ~ ~ r a v  or seasonal r3ature; for tvhlch qualifiec! workers are nor available in 
the United Slates. 

The regulation ai 8 C.F.R. $ 204,5(gj(2) states: 

Ahl'iil?; of,n)a:<pecliilo oniplqj!o.r :ti) pq.lj wage.  fan:"^ petition fi'red by or for an en?ploynent-based 
irnrnigant which re.q~-rires an offer of' enr?loyment musi be acctrmpmied hy evidence t.haf the 
px<>~j?ectn.ie I.hited Stass employer f i av  the ability to pay B:e proffr-rpd wage. 'The petitioner- 
mi;sr de!xoi:sWate this abiljty aat the tin;e ihe priority date is established and continr:ilzg iintii t l~e  
ber:eGcjary i>tgP.dins lawi'ul permanent resiclence. Evide~ce uf this ability shall be either m the 
fomz of copies of annual repc~rtrls, federal tax rehmns. or audited hancial staieixents. 111 a case 
where the prospective IJnried States employer ernpioys '100 or irlure workers. the drrector- 
nlay accept a statement from a financial officer of the organization wirlicli establishes the 
prospectlive ernj?loyer's abifitji to pay the pl-offered wage. In appropriate cases, additional 
,'.I,. -.. 'illCtllLc, such as profit/loss statements, bank account recvrds: or personr~el records, may be 

subrrjiitecri by the petitioner or requested by [(...;itizenship and Immigration Services (CIS)]. 

'r-17e petitioner must de~nonstrare the colltii:t~ii-~g ability to pay the pi-offired wage beginning on the petition's 
pi-iority &ate, ivhich is the date the Forrri E1'A 750 was accepted for processing by any ottice within tlze 
eiz~ploytnent system (:sf the X'jepartmeni of I,abc>r. Sc.e 8 C.I:.R. 9 204.5id). The j:1ri(3rity date in 8-te insf:~nt 
petition 1s Jzni,!zy 23. 2001. 'The proffered wage as stated on the I : o n ~  E'I'A 750 is $18.82 per hotlr, wl:icb 
alnounts to $39. ': 45 .hii annu>:lly. 

The i?tc?hO reviews appeals on a de n<jl;ii basis. JS(>r: i')orr v. I.!V..S: S9i F.2d 997, 1002. n. 9 (2d Cir. 1389). 
The ib\O consirless all pexiner:t r..iirdence in the record: including any new evidei~ce yt.operly submittei:l on 
appeal. 

,- . Ta ti:e instai:t ni>peal, the petitiin~er submit:: a brief and no additional evii!ence. I be getjtisr~er also subn111s 
du;>licate col>~e"of federal tax re tur~s  of the peiitione~ which had been submrtied previi?usly. 



Cin the I-290R, subnlitted on Septenlber 28, 2003, coutlsel cfrrilked the block indicating that she woiiid be 
sending a l3rief mdior ct;idence to the A,40 vvfithin 30 days. Elowever, no further itocuments have beet: 
received by the AAO to date. 

Relt:vant ~::ridencs 111 the recoid il~cludes copies of the peiitioner's Form l120S I?.$. Inconlc 'Tax Iteturrls fix 
an 6; Corpijration for 2001 arrd 2002 and a copy of a letter ii-om a prior en~plnyer of'tlle beneficiary in Puebla, 
hlexico. 

On appea'i, counsel states that the combination of the petitronrr's total assets, total Iiahiiities and ciepreciatjon 
deductivns is sufficier:t to establis;: the petittc3~1e:r's ability to pity the proffered wage In each of the years at 
issue rn the instant pciitiiln. 

'T'hc petitisl~er n w r  establish that its job off-kr to the beneficia:y is a i-ealisric oi:e, Because the filing of azi 
E'I'A 750 Izkor certilicativr1 applicaiion establishes a prirjrity date for any jmn~igraat pretitior: later based on 
the E?'i?\, 750, the petitiorler rnust establish that the job offer was realistic as of tile priority date and thai the 
offer remained realistic for eacll year thereafter, until the benet>cinry obtains lawful permanent residence. Tile 
getitiuner's ability to pay the p ~ ~ j f f ~ ~ d  wage is aii essential element in evaltrating whether a job vIfer is 

] i  -, ' GJ ,stlc. .5ce A ~ G ~ ~ P Y  of Gri?~? IV~zll, 16 1cq.N Dee. 142 (Acting Reg. Comrn. 1977j. Set. atso 8 C.F.K. 
fj 204.5(g!(2). For each year at issue, the petitirrr~er's final~cial resources generally must be sufficient to pay 
tile annual amount of the heneficjary's ?vages, although thc tcstaiity of the circumstances affecting the 
petitioning business will be considered if the evidence warrants such considerattlivn. Set. M c r t f r - ' ~  c,f ,?o~ie,y~~~t~/; ,  
12 I&W Dec. 61 2 (Reg. Ccsmn-r. 1967). 

an determining thc petiiioner's abii-i9 ro pa;; the proi'il-red wage, CIS will 1-jrst examine whether ille petitioner 
employed the baneficiay at the time the priority date was established. If the petitio;~er estaljlishes by 
docim~entary evidence that it ernployed t t ~ e  beneficiar-y at a salary equal to or greater than the prot'i'ered wags: 
this evidence wdi be considerrd prima facie proof of :he petitioner's ability to pay the proffered wage. 11-1 the 
instant case, on the Form ETA 750I3, sigrred Isy the beneficiary on September- 10, 2000, the beneficiary did 
not claim to kavr workrd fur the petitiurrer, arld no other evidence in t71e record ir~dicates that the benefjciary 
has worked for the petitioi:er. 

As ano?her rnrans ofdetenniriing tile petitioner's ability to pay the proffered Fvage, CIS v ~ i l l  next examir:e ihe 
yetitiontr-r's rtet incorne figure as reflected on the petitrc?ner's i'edei-al imome tax return for a given year, 
withal-it corlsjdrralion of depreciation or othzr expenses. Reliance on federal incoins tax returns as ;z basis for 
dot ~rr~rining ., 3 petitioner's ability to pay :he proffered wage js u7ell establislred by judicial precedent. L;llro.~ 

Rcr:(nrr~irrr Ch7j3. v. ,Ccnn, 632 F. S:~pp. 1049, 1053 (S.D.N.Y. 1'3861 {citing 7bng~~r-lq~1.i TVoosr'c:l-ccfi Il~ninii, Lid iq. 
-, Ft'ldr~zr;n. $6 F.2d 1 3~i";b)"' Cir. I 9S4 1); ,:i<a al.sii C'!ri--Fmg C'hang 1). lYwr?:ir~gii~ 7 19 I?. S~ipp. 532 (N.D. Tex. 

1989): K C P. hiiod Ci). , hc.. ... Sa:al:a, 623 F. Supp, liiXO (S.D.N.Y. 1985); t lbe~fa is. P~lbner, 539 F. Supp. (97 
<,K,n, Ill. 1082), <@ii., 703 F.2d 571 (7'' Cir. 1983). In k-,C'.f3. Food Co., I?:c.. the coufi held that t l~e hnnig~ation 
and Nahiralization Service, anow *.CISI Irad properly relied on the peddoner's net rncon~e figure, as stated on the 
petitioner's curpordtr inccanle tax returns, ra:,i~r than the petitioner's goss income. 6123 F. Supp. at 1084. 'I'hs 
cc3ur-t specifkally rqiec~ed the arg~rnlent thitt the Service shouid have considered jncoine before eexpcnses were 
paid rather tllarl net income. Finally, i k r e  is no precedent that wi~ild arlciw the petitioner to 'kdd back to rlet cash 
the depreciation ccpense charged for the yerrr." Set: i91al'o.s R ~ ~ f ~ : i i " ~ f l f  <,'oE~.. 632 F. Supp. at 1054. 

'XI-te evidence indicates that dle petitioner is an S corporation. 'T"!I~ record contaiils copies of the petitionc~'s For-tr: 
I 120s lJ.S. T;occ-tne Tax Ri'f~iri:~ for an S C'oxpoixtion h r  2000, 200i and 2082. 'Fhe T-140 petriii?~-i was sribnxtted 
on March IS, 2004. As of that &LC, the ptltltivrier's federal tax return 1-br 2003 was not yet due. ??ierefc?re the 
petititrner's tax rctui-n fbr 2002 was the rrlos? recent return available. 



Wliere ai: S corporLttion's irrconle is exclusively front a trade or business, CIS considers net iitcon:e to be ale 
figul-e for ard-iilary income, s h o w  on line 21 nf page one of the peiiiiimer's Form 1120S. Where an S 
ciltrpsratioi~ bas ir:cume fiorri sources o h m  thai: 5onz a trade or- b~rsiness, tfla: i;lcome is reported on Schedule K. 
See Ir~tenral Reverlur. S e r ~ ~ c e ,  Insnuctions for Form 11205 (20031, u~laituhie irt Itttp:!/w~,riw.irs.govipubiirs- 
prior!'; 1 120s--2003 .pdf; 1ns.lructions for Fom: I 120s (20023, utai!uhicl a? hitr,:i~bv~??a7.iirs.go'~l~?~~biirs-priorii1 120s- 
-2002.pdf. Similarly. some deductions appear only in the Sclzeilule K. :See lr~temal Revenue Se~iice,  
h s l ~ ~ i c  tions fix Folm 4567 (21103 i, at 1 . ir vtrilcrhk af l~tip:fi~~~.1rs.gox~~pUl~/ii-s-p~o1'~i4562--2C~C13 .pdc In iernal 
Revenue serS.7~~. ~~istn~ctions ibr Fornl 1 1205 (2003 1, at 22, trvfii'li-lhlp c?r !:t$:ili1vww.jrs.g{3\'*&1aib/irs-~ I 120s- 
-2093 .j>&f" 

Where the Schedule K has relesant entries l'br eitlier additional ini.orne or ;idditionxl deductions, r:ct iriconle is 
i;otrnd on Lirie 23 ofthe Schedule K. fix- income. 

In the instant petition, the pedtjoner's tax renims irrdicaie i~lci?me &om activities other than from a kade or 
business, nanely investment income. Fur  ilk reason, the petitioner's net income each yexr matst be considered 
as the rrmou?:t shovr'n on Linr 23 oi'rhe Schedule I(: .fix inci?me. Those figures are showrl in the table belc?w. 

Tax Net irlcome Wage increase needed Surplus or 
year or (loss) to p3y the praflfc~ed wage (detkit) 

* 'I'he fitll proi'i'ered wage. since the record contains ]-to evidence ilf any wage 
pay-trients rriade b;i the petitioner to the !,eneficia:y. 

,- 9 Ihe above infbr-[nation is insucficienn to esvablish the petirjonrr's ability tto pay the proffered wage in eitlrer 
2001 or 2002, wi:ich are the ~ w o  years a: issue in the instant getitiotl. 

As an alternative nleans ol'detenining the petitioner's ability tcrs gray the prol'iered wages, CIS may review 
the petitioner's riet current assets. Net ciirreni zssets nse a corporate taxpayer's current assets Iess its current 
liabilities. Ctirrent assets ~nclude cash on Izand, inventories. and receivables mpected to be converted to casll 
within one year. A corporatii?n's current assets ai-e s l lom on Schedule E d ,  lines 1 through 0. Its curi.ent 
liabilities are shoivn on lines 16 tlzrough 18. If a co~orat ion 's  nei curreni assets are equal to or g~eatr-r than 
rile proffered ivage, the petitiomr is expected to be able to pay the groffereoi wage out of tl:ose net current 
asseis. ?lie net cut-rc'~if assets arc rxpectrd to be converted lo cash as the proffkred wage becomes il~ie. Thus, 
the differ-e~ce ket.ct.eer: crrrrent ;rzsse:ls arlcl current liabilities is the net current assets figwe, which il'  eater 
than the proffered wagc, evidences the petitioner's ability ti? pay. 

chlcuiati~>?-ts based {XI the Schedule E's attached to the petitroner's tax r-etunrs yield the arnounts for year-end 
net ci~rra-rt assets as showrl in the foliowing table. 
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Tax 
year 

Nrt 
iuxcnt Wdge ~ncrcasr nccdvd S u l ~ l u ?  or 
asseb lo pay thc proffered %/age (ileficjt) 

" 'The f dl p r o i f e ~ d  wage. mncc thz record co!itamb no ev~clsncc of any wage 
payrnents made bq rhe pctatoi:cr to the beneficiary 

,- > I he a hrrve ininnation 1s i~ssilff:cie:-it to eslablish the petitioner's ability to pay (he proffered &>age in either 
2iNI or 2002, which are ihc two years at issue in the instant petition. 

Counsel states that tlze dil-ector's analysis of the petitioner's i:et current asseis was incorrec:,. C'our~sel ihen 
states that the con-il>inaiiw of the petidizrzer's total ausets, toral liabilities and depreciatiorr deductliz~zs is 
suffjcient to establish the petitioner's ability te) pay tlse px-ottikr.ed wage in each of the years at issue in the 
irrstant petition. (:'ounsei7s statements 1:;iil to distinguish between current assets and roti-11 assets or between 
current liabilities and total %abilities. As noted almve, in a balarrue sheet analysls CllS considers only curl-ent 
assets and current liabilities in evolu;tting the petitioner's ability to pay the proffc~eit itiage, 

Cowsel also asserts thai depreciation deductions I-epresen:, additional t:r:ancial resol-irces aifailablc to tile 
petitiontr. Wlsile it is true that ir, any pm~culax year a taxpayer's depreciation ded:ictioris may not reflect the 
:.~x~~~ie:ii.r's ~cnjai  cash uperatirig expenses, dei-rrcciarion deduciicms do reflect actual costs of operating a i-i\isiness, 
since c.ityrcciatii:lo is a nleasure of tqe decline rn thr value of a husiness asset over iime. See Intmal Revenus 
Service, Itz.srr!ir:rit>,!r;jbr fivni 456.2, Irdi~i-(w'ari(.vi crtzci Anlorfizufion (j?~~!'j14ifililig I ~ ~ f i ~ ~ m ~ i t i i , ' ~ l  on Li.$ld ~ ' ~ O ~ C ? Y - ( I ~ $  

(200.4). at 1-2, u~-~~iltiblt.  (2; htip:!:'~~nh~u'.il-s.~~i:1~i~~~ub:'irs-pd562.pdf, 'I 'h~~efore, wherl ;i petitioner c;-rczoses to 
rely on ~ t s  fedrrai tax returns as evidence i3f' its ability to pay the proffered wage, CIS coi~sidtrs all of the 
petirjo~zer's claimed tax deductions when evaft~atiirg the petit10ner"s net incorne. See E1~rlc1.s A'eL~tazcmlzt C b j p .  633 
F. Supp. at 18.53. I fa  petitioner dcxs not wis'r: to -rely on its federal tax rettms as eviderlce of its ability to pay the 

. ,. 

proffe~ed wage. the petitioner rs zee lo rely on one oiilii. n i k r  aTien7ative Cortns of required evidence as specified 
ili the regulation at 8 C.F.R. 9 20$.5(g)j2), nainely, arurual reports auclited iil-iancial statements, 

r 7 I he record cor:tains no other- eviden~e rrlevarlt :o Qle petitioner's financial situation. 

Based or1 :hc fbregiring nnajysis, the evidence in the record fails to establish the petitioner's ability to pay ibe 
prt:rilkred wage as s f  the priority date 3 r d  continuing until the bei:ehiciary obtains lawful pcmanerlt ~csidence. 

> .  In ~sis decisioi~. the director hiled to [rote that the petltloner's net income included interest inuorrre shoxmz on 
the Schedule .K 's nf the petitioner's tax returns. However. tbc inierest inci?n:e amounts ih;;ere Iotv in 2001 and 
2002, so :hat el-ror did irot sigriicantly affect the director's analysis. 7'he director correctly calculateif the 
petitioi~es's year-end net current assets for each of' those years. The director founcl that the petitloner's net 
income arnoants and ne: c~u;'ent assets atnourlts failed to estahl:sh the petitioiler's ability to pay the proffered 
wage i n  those years. The decision of the dirzcior to deny the petition ivas ccsrrect. kdsed 012 the evidence in 
the record Irrehre the director. 

For the reasc3ns disc:isseil above, the assertioi:~ n f  coimsel on appeal fail to ovrr-conre the decision of the 
director. 
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.. . I he burden of proof in ehcse pmceedi-tlgs rests solely with the petitioner. Sectrcm 291 of'the Act. 8 1j.S.C. 5 1361, 
'The petitioner has not met that burden. 

CXDER: 'The appeal is dismissed. 


