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DISCUSSION: The preference visa pefition was denied by the Drirector, California Service Center, and is
now before the Administrative Appeals Office (AAQ) onappeal. The appeal will be dismissed.

The petitioner 1s a window covering company. B secks to employ the beneficiary permanently i the United
States as a drapery measurer. As required by statute, a Formy ETA 750G, Application for Alien Emplovment
Certification approved by the Department of Labor, accompanied the petition. The director determined that
the petitioner had not established that it had the continuing ability to pay the beneficiary the proffered wage
beginning on the priotity date of the visa petition and derued the petition accordmgly.

The record shows that the appeal is properly filed and tunely and makes a specific allegation of error it law or
fact. The procedural history of this case is documented in the record and is incorporated nto this decision,
Further elaboration of the procedural history will be made only as necessary.

As set forth in the director’s August 24, 2004 decision denying the petition, the single issue in this case is
whether the evidence establishes the petitioner’s ability to pay the proffered wage as of the priority date and
continuing until the beneliciary obtains lawful permanent restdence.

Section 20303 3MAMI of the Iounigration and Nationality Act (the Act), 3 US.C. § 1I53{bHIMAN),
provides for the granting of preference classification to qualified imumigrants who are capable, at the time of
petitioning for classification under thus paragraph, of performing skilled labor (requiring at least two years
frafring or experience), not of a femparary or seasonal nature, for which quahified workers are not available
the United States.

The regulation at 8 CF.R. § 204.5{g¥2) states:

Ability of prospective emplover to pay wage. Any petition filed by or for an employment-based
fmigrant which requires an offer of employment must be accompanted by evidence that the
prospective United States employer has the ability to pay the proffored wage. The petitioner
must demonstrate this ability at the time the priority date 1s established and contirnuung unuil the
beneficiary obtains lawful permanent vesidence. Evidence of this ahility shall be etther in the
form of copies of annual reports, federal tax returns, or audited financial statements. In a case
where the prospective United States employer employs 100 or more workers, the director
may accept a statement from a finanecial officer of the orgamzation which estabhishes the
prospective employer's ability to pay the proffered wage. In appropriate cases, additional
evidence, such as profitloss statements, bank account records, or personnel records, may be
submitted by the petitioner or requested by [Cinzenship and lanvgration Services (CIS)].

The petitioner must demonstrate the continuing ability to pay the proffered wage beginmung on the petition’s
priority date, which is the date the Form ETA 750 was accepted for processing by any office within the
employment sysient of the Department of Labor. See 8 CFR. § 204.5(d). The prionty date in the instant
petition 1s Fapuary 22, 2001, The profiered wage as stated on the Form ETA 750 is $18.82 per bour, which
amounts to $39,145.60 anvusally.

The AAD reviews appeals on a de nove basis, See Dorr v NS 891 F.24 997, 1602, n. 8 (24 Cir. 1989).
The AAG considers all pertinent evidence in the record, including any new evidence properly submitied on

appeal.

o the instant appeal, the petitioner submits a briel and no additional evidence. The petitioner also subnmuts
duplicate copies of federal tax returns of the petitioner which had been subnutted previously.
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Om the 12908, submtted on September 28, 2004, counsel checked the block mdicating that she would be
sending a brief and/or evidence to the AAQ within 30 days. However, no further documents have been
received by ithe AAD to date.

Relevant evidence in the record includes copies of the petitioner’™s Form 11208 1.8, Income Tax Returns {or
an 5 Corporation for 2001 and 2002 and a copy of a letter from a prior employer of the beneficiary in Puebla,
Mexico.

On appesl, counse] states that the combination of the petitioner’s total assets, total habihities and depreciation
deductions s sufficient 1o establish the petitioner's ability to pay the proffered wage n each of the years at
issue m the mstant pefition.

The petitioner must gstablish that its job offer to the beneficiary 1s a reahistic one. Because the filing of an
ETA 750 labor certification application estabhishes a prionty date for any immigrant petition later based on
the ETA 750, the petitioner must establish that the job offer was realistic as of the priority date and that the
offer remained realistic for each vear thereatier, untd the beneficiary obtains lawful permanent residence. The
petitioner’s ability to pay the proffered wage is an csseptial element in evaluating whether a job offer is
realistic.  See Matter of Grear Wall, 16 1&N Dee. 142 (Acting Reg. Comm. 1977}, See also 5 CFR.
§ 204.5(2¥2). For each year at issue, the pefifioner’s financial resources generally must be sufficient to pay
he anmual amount of the beveficiary’s wages, although the totality of the circumstances affecting the
petitioning business will be considered it the ev JC‘- nce warrants such consideration. See Marter of Sonegawa,
12 1N Pec, 612 (Reg. Comnu. 1967},

In determining the petitioner’s abiliy to pay the proffered wage, CIS will first examine whether the petitioner
employved the beneficiary at the time the prionty date was established. If the petitioner establishes by
documentary (—‘vi'ience that it emploved the berr‘;'i*iary at a salary equal to or greater than the profiered wage,

this evidence wili be considered prima facie proot of the pelitioner’s ability to pay the proffered wage. In the
wmstant case, on thc Form ETA 750B, signed by the beneficiary on September 10, 2000, the beneficiary did
not clatm 1o have worked for the petitioner, and no other evidence in the record indicates that the beneficiary

has worked for the petitioner.

As another means of determining the petitioner’s ability to pay the proffered wage, CIS will next examine the
petitioner’s net income figure as reflecied on the petiioner’s federal income fax return for a given vear,
without consideration of depreciation or other expenses. Reluance on federal income tax returns as a basis for
determining 3 petitioner’s ability to pay the proffered wage is well established by judicial precedent. Elwtos
Restourant Corp. v. Sava, 632 F. Supp. 1049, 1054 (SDINY. 1946) {citing Tongatapu Woodorafi Haweii, Lid. v
Feldman, 736 F2d 1305 (9% Cir. 1984)); see also Chi-Feng Chang v. Thornburgh, 719 F. Supp. 532 (N.D. Tex.
1989 K C P Food Co., Inc. v, Sava, 623 F. Supp. 1080 (SD.NY. 1985); Ubeda v. Palmer, 539 F. Supp. 647
(N IL 1982, aff d, TO3 F.2d 571 (7% Cir. 1983). In K.C.P. Food Co., Inc., the court held that the Inumnigration
and Naturalization Service, now IS, had properly relied on the peaaonef s net meome figure, as stated on the
petitioner’s corporate incorme tax returns, rather than the petitioner’s gross ineome. 623 F. Supp. at 1084, The
court specitically rejected the argument that the Service should have considered income before expenses were
paid rather than net meome. Fmally, there s no precedent that would allow the petitioner to “add back to net cash
the depreciation expense charged for the vear.” See Elatos Restawrant Corp., 632 F. Supp. at 1054,

The evidence indicates that the petitioner is an S corporation. The record contains copies of the petitioner’s Form
HI208 115, Income Tax Returns for an S Corporation for 2000, 2001 and 2002, The 1-140 petition was subrnutted
on March 18, 2004, As of that daie, the petitioner’s federal tax retumn for 2003 was not yet due. Theretfore the
petitioner’s tax return for 2002 was the most recent returmn available,



WAC-04-110-51480
Page 4

Where an S corporation’s income i3 exclusively from a trade or business, CIS considers net income to be the
figure for ordmary ncome, shown on hine 21 of page one of the petiioner’s Form 11208, Where an 8
corporation has income from sources other than from a trade ar business, that income 13 reported on Schedule K.
See Internal Revemue Service, Instructions for Form 11208 (2003), available ar http/iwww.irs.gov/paby/irs-
prior/i11205--2003 pdf; Instructions for Form 11208 (2002}, evailable at hitp/iwww irs. gov/pub/irs-prior/il 1 20s-
-2002.pdf.  Similarly. some deductions appear only on the Schedule K. See Intemal Revenue Service,
Instructions for Form 4562 (2003}, at 1, available wr Wip/iwww.irs, gov’f)u’h/’irs—prtior/iéILS62“2803.pdf; Internal
Revenue Service, Instructions for Form 11203 (2003), at 22, available at http/iwww . irs.gov/pub/irs-prior/il 1 20s-
-2003 pdf.

Where the Schedule K hax relevant entries for either additional income or additional deductions, net income is
found on Line 23 of the Schedule K. for incoroe.

in the mnstant petition, the petitioner’s tax returns indicate income from activities other than from a trade or
busmess, namely investment income.  For this reason, the petitiones’s net income each year must be considered
as the amount shown on Line 23 of the Schedaie K, for income. These figures are shown in the table below.

Tax Net mcome Wage increase needed Surplas or
year or {loss} 10 pay the proffered wage  {deficit)

2000 $31,759.00 $39,145 60 (7, 386.60}
2001 $29,836.00 $39,145.60% ${9,315.60)
2602 $5.486.00 $39,145.60% $(33,659.60}

* The full proffered wage. since the record contains no evidence of any wage
payments made by the petitioner to the beneficiary.

The above information s nsufficient to establish the petitionet’s ability to pay the proffered wage in either
2001 or 2002, which are the two years at issue in the instant petition.

As an alternative means of determining the petitioner’s ability to pay the proffered wages, C1S may review
the petitioner’s net current assets. Net current 2ssefs 3re a corporate taxpayer s current assets less ifs current
habibties. Current assets include cash on hand, inventories, and receivables expected to be converted to cash
within one year. A corporation’s current assets are shown on Schedule L, lines 1 through 6. lis current
liabilities are shown on bines 16 through 18, It a corporation’s net current assets are equal to or greater than
the proffered wage, the petitioner 1s expected to be able to pay the proffered wage out of those net current
assets. The net current assets are expested to be converted to cash as the proffered wage becomes due. Thus,
the difference between current asseis and current labilities is the net current assets figure, which if greater
than the proffered wage, cvidences the petitioner’s ability to pay.

Calculations based on the Schedule L's attached to the petitioner’s tax returns vield the amounts for vear-end
net current assets as shown n the following table

i
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Tax current Wage increase needed Surplus or
yesr assels to pay the proffered wage  (deficit)
2000 $(30.902.00) $39,145 60*% $(70.047.60)
2601 $(26,821.00) $39,145 60* $(59,966.60)
2002 SEREEREY $39,145.60* $(57.256.60}
* The full proffered wage, since the record contains no evidence of any wage
payments made by the petitioner to the beneficiary.
The above information s msufficient o smbhsh the petitioner's ability to pay the proffered wage in either
2001 ar 2002, which are the two years at 1ssue in the instant pefition.
Counsel states that the director’s analysis of the petitioner’s net current assets was mcorrect, Counsel then

states that the combination of the pehitoner’s total assets, ;ma} liabilittes and depreciation deductions is
sufficient to establish the petitioner’s ability to pay the profifored wage in each of the vears at issue in the
fstant petition.  Counsel’s staternents fasl to distimguish between current assets and total assets or between
surrent Habilities and total Habidities. As noted above, in a balance sheet analvsis CIS considers only current
assets and current habilitics in evaluating the petitioner’s ability to pay the proffered wage,

Counsel also asseris that depreciation deductions represent additional financial resources available to the
petitioner. Whale it is frue that in any particular year a taxpayer's depreciation deductions may not reflect the
Laxpzwer s actual cash operating s:xp«:me\. depreciation d: ductions do reflect actual costs of operating a business,
since depreciation 18 a measure of the declive m the value of & business asset over time.  See Internal Revenue
Service, Instructions for Form 4562, Depreciation and Amortization (Including Information on Listed Propertv
{2004), at 1-2, avallable a http/fawwars.gov/pub/ins-pdiidSe2.pdl. Therefore, when a petitioner chooses to
rdy on s fcc‘ ral t2x returns as evidence of its ability to pay the proffered wage, CIS considers sll of the
petitioner’s claimed tax deductions when evaluating the petitioner’s net income. See Flatos Restaurant Corp. 632
F. Supp. at 10‘34 it a petitioner does not wish o 're}y or its federal tax retums as evidence of its abihty fo pay the
proffered wage, the petitioner is free 1o rely on one of the other altermative forms of required evidence as specified
i the regulation at 8 C.FR. § 204.5{g}2}, namely, annual reports or audited financial statements.

The record contains no other evidence relevant to the petitioner’s financial situation.

Based on the foregoing analvsis, the evidence in the record fails to establish the petitioner’s ability to pay the
proffered wage as of the priorty date and contimung until the beneficiary ebtains lawful permanent residence.

I his decision, the director fatled to note that the petitioner’s net income included ioterest income shown on
ihs, Suhcdh]{,’ K's of the petitioner’s fax returns. However, the interest income amounts were low in 2001 and
2002, so that error did not significantly affect the director’s anal ysis. The director correctly caleulated the
petitioner’s vear-end net current assets for each of those years. The director found that the petitioner’s net
meome amounts and net current assets amounts failed to establish the petitioner's ability to pay the protfered
wage 1o those vears. The decision of the director 1o deny the pelifion was correct, based on the evidence in
the record before the director.

For the reasons discussed above, the assertions of counsel on appeal fail to overcome the decision of the
director
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The burden of proof in these proceedings rests solely with the petitioner, Section 291 of the Act, 8 ULS.C. § 1361,
The petitioner has not met that burden.

ORDER: The appeal 15 disnmssed.




