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DISCUSSION:  The preference visa petition was denied by the Acting Center Direcior (direcior), Vermont
Service Center, and is now before the Adnunistrative Appeals Office (AAQ)Y on appeal. The vase will be
remanded fo the director for further mvestigation and entry of a new decision.

The petitioner 1s a confractimg firm. It seeks to employ the benefictary permanenily i the United States as a
cabimetmaker.  As requred by statute, 3 Form BETA 750, Application for Alien Eoployment Certification
approved by the Department of Labor (DOL), accompanied the petition.  The duector determined that the
petitioner had not established that it had the continuing ability to pay the beneficiary the proffered wage beginning
on the priority date of the vise petition and deniced the petmon accordmgly.

On appeal, counse! provides additional evidence and contends that the petitioner has had the financial abibity to
pay the profiered salary.

Section 203(b} 3} AY1} of the Imnugranion and Nationality Act (the Act), S US.CL § 1153{b}3MAX1), provides
for the granting of preference classification to qualified vonugrants who are capable, at the time of petitioning for
classification under this paragraph, of performing skilied labor {reguiring at least two years fraining or
experience), not of 8 termporary nature, for which qualified workers are not available in the United States.

The regulation at 5 CFR. § 204.5¢¢3(Z) provides:

hility of prospective employer fo pay wage, Any petition filed by or for an employment-
baseu frnmigrant wlueh requires an offer of employment must be accompanied by evidence
that the prospective United States emplover has the ability to pay the profiered wage, The
petitioner must demonstrate thus ability at the tume the priority date s established and
continuing until the bencficiary obtains lawful permanent residence. Evidence of this ability
shall be in the form of copies of annual reports, federal tax returns, or audited financial
staterments. In a case whore the prospective United Btates emplover enmploys 100 or more
workers, {hg director roay accept a statement from a financial officer of the orgamization which
eatablishes the prospective employer's abibity to pay the proffered wage. In appropriate cases,
additional evidence, such as profiviloss statenents, bank sccount records, or personnel records,
mgy be submiited by the petiioner or requested by [Ciizenship and Imunigration Services
{1

The petittoner roust demonstrate the contimning ability to pay the profivred wage beginning on the priority date.
the day the Form ETA 750 was accepted for processing by any office within the employment system of the
Department of Labor, See 8 CFR § 204.5(d). Here, the Form ETA 750 was accepted for pmcesning on April 20,
2001, The proffered wage as siated on the Form ETA 750 15 $19.35 per bour, which amounts to $40,248 per
amnum. On the Form ETA 750B, signed by the beneficiary on April }3, 2001, the bene ﬁuary clatms 1o have
worked for the petihioner since June 2000,

On Part 5 of the visa petition, fued on MNovember 3, 2003, the petitioner claims to have been estalilished in 2000,
1o have a gross annual income of $264,467 and to currently employ four workers. In support of its ability to pay
the proposed wage offer, the petitioner submitted copies of s Form 11208, US. Income Tax Return for an 8
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Corporation for 2001 and 2002, They reflect that the petitioner files 3 federal tax returns using & standard
calendar year. The pettioner alse provided a copy of its 2000 corporate tax retiwn cavering the period between
Fune 1, 2060 when 1 was incorporated and December 31, 2000, These returns contain the following mformation
pertinent to ordinary meome, cwrent assets and habilities, and net current assets, although 1t is noted that the 2000
return 1§ less relevant to the petiioner’s ability to pay beginning at the priority date of April 20, 2001,

2000 2001 2002
Ordinary Income’ $ 12,791 $ 1.048 % 4086
Current Assets (Sched. 1} % 17,158 § 5,747 $15.494
Current Liabilities (Sched. L) 8 6,274 § 1,362 5 1,323
Net eurrent assets $ 106,884 % 4,385 $ 14,171

As noted shove, net current assets are the difference between the petitioner’s current assets and current Habilities
and represent a measure of a petitioner’s Houidity during a given period”  Besides net income, and as an
atterpative method of reviewing a petitioner’s ability to pay the proffered wage, CIS will examune 3 petitioner’s
net cwrrent assels as a readily available resource out of which a proffered wage may be paid. A corporation’s
year-end current assets and current liabilities are generally shown on Schedule L. of a corporate tax retwrn,
Current assets are found on Hne(sy 1{d) through 6{d) and cwrrent liabilities are specified on line(s) 16{d)} through
18( d), fa corporation’s vear-end net current assets are egual 1o or greater than the proffered wage, the petitioner
is expecied to be able o pay the proffered wage out of those net current assets.

The director demed the petition on June 21, 2004, based on her finding that the petitioner’s net income and net
current assets were gach msufficient to pay the proffered salary in 2001, the vear covering the priority date. The
director conchided that the evidence fatled to deronsirate the petitioner’s contunung ability to pay the proposed
wage offer. In this case, because the record shows that the beneficiary claims croployment with the petitioner, a

request for additional r‘wdenw should bave been offered to the petitioner to allow it to provide docummentation of

compensation paid to the beneficiary, See 8 CEF.R. § 103 2{bX %), This case will be remanded for that purpose.

[384
]
5

On appeal, counsel ciles a letter from the petitioner’s accountant submitted on appeal as evidence that the

petitoner has had the continuing ability to pay fbc certified wage. This letter, dated July 14, 2004, is signed by
- CPA. - niends that the eash method of accounting was used o prepare the petitioner’s tax
returns and does not reflect revenue that was not received by the petitioner before the end of the tax vear. He
asserts that the petitioner’s revenue and customer base will continue fo increase. He also claims that had the
petitioner been able to legaily employ the beneficiary, it would have been able to accept other jobs and increase
11 revenue to cover the beneficiary’s salary.

Ordinary income will be freated as net taxable income for the purpose of this review,

According o Barron’s Dictionary of dccounting Terms 117 (3% ed. 2000), “carrent asseis” consist of items
having {in rmost cases) a life of one year or less, such as cash, marketable securitics, nventory and prepaid
expenses.  “Currept labilities” are obligations payable {in most cases) withan ope year, such accounts
payable, short-termo notes payable, and acerued expenses {such as taxes and salaries). id at 118,
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Reieva m—"s assertion as to the accounting method chosen file the petifioner’s tax returns with the
Internal Revenoe Service (IRR3, it is voted oo legal authority has hem cited by which the choice of a particular
accounting method should be determinative of a pttmmaer s ahility to pay the proffered wage. This assertion is
not persuasive. Precedent does not distinguish the resulis of a petitioner’s tax retums based upon s election of an
accounting methodology. It is noted that thus office would, in the slternative, have accepted fax returns prepared
pursuant to acerual convention, f those were the tax returns that the petitioner had actuaily submitted to IRS

We are not persuaded by the assertion that 1t 15 appropriate to rely on fax returns or financial statements prepared
pursiant to one method, but then seek {o shifi revenue or expenses from one year to another a5 convenient (o the
petitioner’s present porpose. If revenues are not recognized i a given year pursuant to the cash accounting then
the petitioner, whose faxes are prepared pursuant to cash rather than accrual, and who rehies on its tax returns in
order to show its abibily to pay the proffered wage, may not use those revenues as evidence of its ability to pay the
proffered wage during that year. Similarly, if expenses are recognized in a given year, the petitioner may not shift
those expenses to some other year in an effort 1o show its ability to pay the proffered wage pursuant io some
hybrid of accrual and cash accounting. The amounts shown on the petilfoner’s tax retuns shall be considered as
they were submitted to IR3, not as hyputbcsued pursuant {o the assertions made to the underlying record.

We alse _prmem(m\ as to the future of the pettionet’s business and the consequences of not
being able to legally employ the beneficiary are not pcr\uasiw in demonstrating the petitioner’s continuing ability
1o pay the proffered wage. The regulation at 8 CFR. § 204.5(2){2) requires etther audited financial statements,
federal tax refums, or armua! reports to dersonstrate & petittoner’s ability to pay a given wage beginning at the
priority date. It 1s noted that a visa petition may not be approved based on specufation of futwre eligibihity or after
the petitioner becomes ebigible under 8 new set of facts. ” See Marter of Michelin Tive Corp., 17 1&N Dec. 24%
{Reg. Comm. 1978}

In determining the petitioner’s ability to pay the proffered wage during a given period, CIS will {irst exarnine
whether the pefitioner may have eroploved and paid the beneficiary during that period. If the petitioner establishes
by documentary evidence that it employed the beneficiary at a salary equal o or greater than the pmffered wage,
the evidence will be considered prima fucie proot of the petitioner’s ability to pay the protiered wage. Wages less
than the proposed wage offer will also be given relevant consideration. In this case, as noted above, the case will
be remanded to the director in order o allow her to give the petitioner an opportunity to provide this additional
evidence for consideration.

Along with evidence that the petitioner may have employed and paid 2 beneficiary, CIS will next examine the net
tambiﬁ incorpe figure reflected on the petiioner’s federal income tax return, without consideration of depreciation
or other expenses. I it equals or exceeds the proffered wage, the petitioner 1s deemed 1o bave established g
ability to pay the certified salary dering the period covered by the tax retwrn. Reliance on federal mcome tax
retums 33 a basis for deternuning a petitioner’s ability to pay the proffered wage {3 well established hy judicial
precedent. “The [CIS] moy reasenably rely on pet taxable income as reported on the eraployer’s return” Hlatos
Restaurant Corp. v, Sava, 632 F. Supp. 1049, 1053 (R.DN.Y. 1986) {{citing Tongatapy Weoedcrafi Hawaii, Lid. v.
Feldman, supra, and Ubeda v. Palmer, supra; see also Chi-Feng Chang v, Thornburgh, 719 F. Supp. 532, 536
(MDD, Texas 1989y, K.CP. Food Co., Tre, v, Sava, 623 ¥, Supp. 1080 (S.DNY. 1985). In K C.A Food Co., fac. v.
Save, 623 F. Sapp. at 1034, the court held that the Immigration and Naturalization Service, now (IS, had properly
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rehied on the petitioner’s net sucome figure, as stated on the petitioner’s corporate income tax returns. The court
specitically rejected the argument that the Service should have considered income before expenses were paid
rather than net income.

if an examination of the pefifioner’s net taxable income or wages that may have been paid to the heneficiary fatl (o
successiully demonstrate an ability to pay the proposed wage offer, CIS will review a petitioner’s pet current
assels. As noted above, CIS will consider net current assets as an alternative method of demonstrating the ability
o pay the proffered wage.

I this case, as the record carrently stands, the 2001 fax return reflects that neither the peiitioner’s nel taxable
income of $1,048, nor its net currend assets of $4,385 could nieet the certified wage of 340,248, Similarly, in 2002,
the petiioner’s net taxable income of $4,088, as well as its net current assets of $14,171, was wel]l below the
certified wage of $40,248.

In view of the foregoing, the previous decision of the director will be withdrawn. The petition is remanded to the
director 1o conduct further investigation and request any additional evidence from the petitioner pursuant to the
requirements of & CFR. § 204 5(gk2).  Sunilatly, the petiioner may provide additional evidence within a
reasonable period of time to be deleroined by the director. Upon receipt of all the evidence, the director will
review the entire revord and enter a new decision.”

ORBER: The director’s decision 1s withdrawn. The petition 18 remanded o the drector for
further action consistent with the foregeing and entry of a new decision, which, if
adverse to the petitioner, 18t be certified to the AAQ for review,

It is noted that one of the petitioner’s two principal sharcholders and beneficiary bear the same farily name.
While this may vet be uncomwnon, i 13 noted that under 20 C.FR. §§ 626.20(c){8} and 656.3, the petitivner has
the burden, when asked, to show that a valhid employment relationship exists and that a bona fide job opportunity
i5 available to U.B. workers. See Mutier of Amger Corp., 87-INA-545 (BALCA 1987} A relationship
invelidating a bona fide job offer may arise where the beneficiary 1s velated o the petitioner by “blood” or it may
“be financial, by marriage, or through friendship.” See Matter of Summart 374, 00-INA-93 (BALCA May 15,
20003, Although not part of the consideration imtially, this ssue may also mertt further investigation, including
consiltation with the DOL f necessary.




