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DISB7IJ:SSXON: 'S'he preference visa petition uras cierricd by the Acting Venter I.birecior (drrec~or), Vemion? 
Service Center, a i d  is now before the Administrative Appeals Office (A.AC)) ui-t appeal. 'T'he case will be 
remanded :o the dil-eclor fix fill-tiler ~nsestiga?i:ion and entry of 3 11ett. decision. 

? -- l i:e petitioner is a contracting firm. It seeks a~ employ- the beneficiary pern~anently i;l the TJrliled Siates as a 
cabinetmaker. As: req~zjred by statute, a Fom-t ETA 750: Application i - ? ~  Alien Em~s joy~n~nt  Ccrtif-icatiori 
approved by tf-it. Department of' Labor (DOC.!, ac::omgar?ied the petition. 'Thz director deterrrtined that thir 
petitinner had trol esial>iished that it had the contrnuing abiii~y to pay ihe b~meiicrary tile proffereif wage beginning 
i:lr7, the prrosity date o f ' t l . ~  v;sa petition and denied the petition accordingly. 

C:);: appeal; co~rl~sel pr,ro.vides ;iciditioaal eviderrce and contends that the petitioner has had the firrancia1 ;ibility to 
pay the pr<:!ff~~L?t.d salary. 

Secticxz 203 jb)i,Z)iA)(i) of the Immigxalion 2nd Na-tjomli t y  Act (the AcO, S 1.i.S.C. 4 1 15 3(b)(3)(r\)(i), provides 
f<>r the grdnti;lg of preference classi~iuat~ot? to yualjfieif iinnligrants ~vlro are capable, at tile t ine of petikiorllng l-d?i' 

class;fication irjsder this paragraph, of prrfomliilg skilied labor (requiring at least hvo years bainlgg ox 
experience), not of a ten-:porary nature, for wl~ich qualif?ed workers are not availabie in the Ilnited Sfatcs. 

?l;he regulatiorr a t  8 C.F.K. fj 203.5(g)(Z) provides: 

.4ltiJiiy i$'prospizc.liiv t'/~pl<iyt'r- to pay ~ , L ) G ~ C ,  Ally petition -filed by or for arl en~ployment- 
base6 imrnigra;~! iv1-ticI-t rilq~~ires at1 ofi"er of elnp1oyn1e11 t nxist be accompaisied by evidence 
?hat ihe prosprctiie United States einployer has the aisility tcs pay the pret'fered wage. 'T'he 
petitioner must denronstrate tliis ability at the time th? priority date is established and 
conlirluirig until the beneficiaq obt-airrs lawf~rl permanent -r.esidence. Ei~ii1enc.r: oi'this ability 
shall be in the lorm irf copies of annual reports. federal ?ax returns, or audited financial: 
sfaterncztnts. Trl 3 ease ix:i~i:re the prc>spcctive Llnited States errrpioyer employs 100 or more 
s~vorkc~s ,  the dkectcpr may ;iccept a statentent fro12-t a financial oftjcer of the c~rgani~af m which 
e:;'rd~lis.hes the j>rospei:tive errpIoyer's ab!i;ty lo pay the pproffcred wage. &I appr{>pi"ate cases, 
additiofial evidz;li:e, such as p-ofit/loss szzten-tents. bank accom? records, ,rersi.?nnel records, 
rmy be subn:itte& by tl-~e p e t i t i o ~ ~  or requeskd by ji2itizei1sllip and 6n-trxigmtio1-i Sers4ces 
(cj.s;)]. 

'the petitioner inus: dtrnonstratrr tlte c~)nt i~ ' iu l~~g ai3ilitj~ to pay the proffered wage begirm-ing on the priority date, 
the day the F o ~ n  ETA 750 tvas accepted for prcrcessirlg by afiy office withii~ ihe ernl?loyme;~t system of ?he 
Uzpartn~ent oi.I..ibor, Sc:e P CFR 3 203.5(dj. I-Icre, the Fc?m ETA 756 was accepted fbr processing ox? April 20, 
2O0i. The i3mffercci wage as shted orr the Form E'T'A 750 is $29.35 per hoilr, which a~r~our:ts to $40.2148 ger 
anniim. C)r, the Fornr E'l'tZ 750H, signed by the ber,efic;a!y on April 13, 2004: the beneficiary ciailns to haw 
worked fcr pct-itinner s-i~:ce J~irre 2000. 

O r r  Pa:? 5 of the visa psti.tion, t3i.d orr Noverrr'ger. 3, 2003, the petitlorrer claims to have iscen establlsbed in 2000, 
ro hove :I gross anrr;laI income of 5264,467 2nd to currently err~p'loy b u r  ws;kers. 1.n support of its ability to pay 
the piq:osed wage offer, the pctifirjner. s:~bn?itted ci3pies of its Form 11205, U.S. lncorne 'I'a:i. Refurn for an S 
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C'orporatiun for ZOO? and 2082. 'T'key reflect that t1:e p-.tiiioner f les  its federal tax retxms using a standard 
calencrlsr year. The peti~ioner also provided a copy of its 2000 corpopte tax return covering the period between 
J~lite 1 2000 -ahen 4i was ineurporated a i d  Becerslkier 3 1,  2OOli. 'These returns contain tlie fclflowir~g infi>rmaiioi-t 
pertiner~t to ordirrary Income, current assets and IlabiJi~ies, and net current assets, although it is noted tl?at tile 2000 
retu.m is less relevant to Tile petitioner's abrlity to pay heginning at the p-risrity date of :lpI-il 20. 2001. 

0ri::ii;ar-y lricome' $ j2.791 $ I,O.l,i; $ 4,USA 
Current Ax:;e;s (Schsd. Lj S 17,158 $5 ,747  515.494 
Cnr-vent Liabilities (Sci~eif. L) $ i3.274 $ i,342 S 1,323 

Net current assets f IO,SP4 S 4,385 $ IS,1'91 

As r~nted ;ibove, net c~rrrent assets are the d-ii%ertmce bctweeri the petilioner's current assets and cLir.rent liabilities 
and represen: a nrezsure o< a pe~ i t io l~er '~  liqiljdity d~rring a given period."~sides rzct income, arld as an 
aliei-i:atrve rrlethod of reviewirrg a pelitiotrer's ability io pay the proffered wage, CBS will examine a petiiioner's 

c~menr a<.- ..scis .. . as a restdily avziilable ress~n-ce out of which a proffei.ed wage may he paid. A corporatio~i's 
year-end ctrircnt. assets and ctirrent iizibilit-ies are generally siiowrr on Scheduie I. of a corporate fax return. 

Crrrre~it assets are found orr liiie{s) i /d)  through 6(d> and current lialxlities are specified on Iine(s) I G(d) though 
18(di. i f  3 coqol-ation's year-end net cuuen: assets a.rr eq:ial to or gxater than the proffei'e6 wage, the petitiorrer 
is expected ro be able to pay the profiel-ed wage out of drose net current assets. 

' f ie  direcrc~r denied the petition on Jm?e 2:. 2004, based on her finding that the petitioner's net incon~e and net 
current assets were each insu:ficirnt to yay the prolfered salary in 2001, The year cc,a:ering the priority date. The 

. . 
directix cor:clrrded that tl:e e~,7idence failed ",o demor?s:mie the petitioner's cvnf-rn:sng ability to Pay the proposed 
wage offer. IE this case, isecailse the record shows that the beneficiary elainzs ernpioynielsf with the petitioner, a 
reqilest f i r  addiaionai evidence should haare been ofFered tcr the petitioner to a1 iow i t  lo provide docizmentation o1 
ci?rnpensati<?rl paid tc: the benef-;ciajy. S<e 8 C.F.R. $ !Oi.2(6)(8). This case will be rernzinded for that purpose. 

Or1 appeal, cotmsel cites a lettcx i:rcjm tlre petitionm's accountant su'bmitted or: appeal as evidel-rce that the 
petiiiorier lsas had the corrtinujng ability to p2.i ihe certified wztge. 7'1zis letter, dated .Tuly 14: 2004, is signed by 

CI'A, o i ~ : e n d s  that the a;tsh raetl3od of accouilting wss used Lo prepare the petitioner's tax 
returns and dues not reflect revenue that ivas [rot received by ifre petitioner he1o"ur ?he end of the lax year. FIe 
asserts thit the petitioner's revenue and customer bzse will contirrue to increase. Re also claims that had tlre 
petitioner bee::. a1:ile tc? legal.::ly employ the berreficiar:yl it would have been able to accept other jobs and increase 
its revenue to cover the benefkiary's salary. 

Ordirrary irrccirne will he treated as net ta.uabie incoo~s for the purpose uf azis review. 
According io H~rn-on 1s Dk:ticlnayv c~fAcc.ozlr.~rilrg 7cmr.s I i 7 (c;"~ ed. 2000), "cunent asseis" consist of items 

having (in inost cases) z 1i.f~ c~f one year or less, such as czsh, mark-etahie securities, ilr~eiztory and prepaid 
cx.penses, "Curreot liabilities" are obligation; payable (in nmst cases) w!thio one year, such accrnmts 
payal-!Ie, shirrr;-ceiin noies payable, end zccr?-ied expenses (such as taxes and salaries), .I'd. at 1 i 8. 
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~eievant-'s assertion as to thr accourrting meihod chosen file the pet:fioner's tax retcmrs with h e  
Interrral Revenue Service (IRS), it is noted no Iegal atrthority tlas Irreen cited by whiclr the choice of a partic111ar 
I $  . 1 

. . 
k~couniing mrt.hod shcsuld be detcrrninativc c?: a petltioi~er's abilify to pay the proffered wage. This rtssert~on is 
not persuas!tre. Preceden: does not distinguldl the resirlis of a petitioner's tax rctunzs based upon its electiorr of an 
accni.~ntirig r~~etfzodimlogy. It is noted that 3::s office worrld, in the alternative, have accepted tax retunss prepared 
pursaal?.t to accrval corzvention, i f  Blase were the fax retu:ms that the petitioner had actudly :submitted to QtS .  

We zre ni>t perstizded Isy the assertion tl7al i t  is appropriate 10 rely on tax retunls or financial statemer~ts prepared 
purs;lai~t to nrlc method, but tlreli seek to sJ2ifl revri:ue or expenses Corn one year to arrother as corrve~zient ro the 
petitior:er5s prrsezt purpose. If'revt~ues are not recogn;zed in a given year pursuant tr~ the cash accounting then 
the petitioner, drose taxes a x  prepaid pursitzot to cash ralher than accrual, a~lcl who relies on its tax retuxs iiz 
order to shi?w 2s ability to pay thp proffered wage, may !lot use those Tevenues as evidence of its ability ti? pay the 
proflered wage d;~:ii~g that year. Similarly, if expenses are recognized in a given year, the petitioner nzay nut shifi 
%Rose expenses to some ether year irz an effort to show its abiljty to pay the proffered wage pursuant 10 sorne 
hybrid of accrual and cash seci>unting. The a.rnounts sl?.own un the peti~ioner's tax retujszs slaail be considered as 
they ~vere submitted to IRS, not as hypothesized p:lrsraant to the asscrtjons made to  he underlying record. 

We also prqlections as to tire future of the pe~itiolzer's business arrd the co:~scque~-rces of not 
being able to legally enlpioy the beneficiary are iiot pers~iasive ir: dcrr?onskating the j3etitiorier's contin:i.lilg ahiliiy 
to pay thr. prolfered wage. 'Yhe regtrllrltion at K C.F.R. 3 209.5(g)i'2) recl~rires either audited Gnarlcia1 statei-ncnts, 
fideral tax reairrzs, or axmual reports to delaoltstratc a petitioner's ability to pay a giver1 \,!?age beginixng at lfre 
pr~~?rity date. Jt is noted th;it a visa gelitrorz may 1-10? be approved biised an specukitii?~ of filture eligibiii~y or. after 
ihe petitioner beci.~mes ei;gible ~.indcr a new set of facts. ,Yce Ma.ffrr qf':Idiclreliri 75re Cuq?.  , 1 7 I & 8  Dec. 248 
(Keg. Coin~n. 1978). 

fn detemiinjng Ore petitir)r~er's abiliiy tn pay the proffered wage during a given period, CIS will first examilze 
wl~eti~er iIze petitioner nray ha-ve employed and paid the benef'iciary during that period. If the petif oner- establishes 
by doc:mentary evidence that it cnrplqied the beneficiary at a salzry equal to or greater than the proffered wage, 
the eviderlce will be ccsnsidereii priixa,/ucI~ proof of the petitioner's ability to pay the proi'fered wage. Wages less 

. . 
than die wage offer will aiSi3 be giveii relevairt consideration. 111 tlxs case: as noted al~ovrf: tile case will 
be re:narrded to the directc~r in order ro allow her to give the pcti tiorler an opportrmity to provide this additional 
evidence for coirsrderatioir. 

Rlorlg xvitlz evidence Lhdt ihe petitioner nray hatic einployed rtrld paid a bene-t^iciary, CIS vVriZI next exaiaii:c the net 
taxable iircorne figure reflected on tlre yet.it;i~rrer's federal income tax retun], without consideration of depreciation 
or otl~er expenses. If it equals or exceeds the protYereci %/age, the petitioner is deen~ed to have established its 
ability to pay 111e certified salary during the period covered by the tax returi:. .Reliance on i'edrrsi income tax 
retarns as a basis for determining a petitioixr's ability to pay the proffered wage is well establislred %7y judiciaj 
pr ecec jenl, "-r~.. I ,lr [ClS] rnay reasonatrtly rely on net taxable iiicome as reported an the cmpioyet.'~ r e r . ~ ~ ~ . "  Elcezns 
h ! i : . > ~ t ~ ~ l i ~ * ~ ~ ~ ~ f  j..hrp. V. ,Y~ r~ j r c ,  632 F'. S upp. I 049, i 05 3 (S. D.W. Y. 1 986) ((citing T~n,?~ti!pu tJ'~>~d~ri<f? Ha~awoii, L fd v, 
F(~'itinltrn, s?i~;.~~i, and lJpii?CiL~ il. Pillwcr, S Z ~ I I . G ;  .~et; I X I ~ T O  C Y i f -  F'e~tg Chrrrzg v. Tlrorr~hw-gh, 719 h;. Supp. 532, 536 
(N.D. "l'esas 1985)); K.C.P. FoorJ Co.. Ini:. v. iI;'i~~a, 623 F. Sup?. 1080 (S.D.N.Y. 1985). hi K.C.Y. F~iird C k . .  Pfzr.. 17. 

;YLZTJ~,  623 F. Supp. at 1084, the comt held Illat the In-]migration and Vatura~izatxm Service, now U S ,  had ]>rc>perly 



relied oo the petitioner's net jneorne figure. as stated 011 the petitioner's colporaie income tax returns. The court 
spwficafly rejected the argrm~eirt that the Service shi~ilid have coi:sidered il~come before e.upenses were paid 
xther than net incotnc. 

Bf arr examination irrf fie petitioner's net faxable income or -wages that :nay I-iave been paid to the beneficiary- fail io 
s:iccessfufly $CE-tonstrate an ability to pay the propost-d wage offer, CIS will review a petitioner's net cuxent 
assets, A:: noted above, CIS will corrsider net cl-went assets as an aitenlaiive method of dernonstlating :he ability 
lo pay ihe pmffered wage. 

In this case, as the record cmrrntiji sta~lds, the 2801 fax ream xeflec~s ihat neither the peiitioner's nec laxabie 
incorns s f  $1,048. nor its [let ccrnent assets oT$4,.iS5 could meet the certified wage of%40,23X. Similarly, in 2002, 
the petitior~er's net taxable income of $4.086, as well as its net curwilt assets of $14.171, was tveIi below the 
certified wage of $40.2Li-S. 

In view of the foregoing, t1-12 ~~C.V:DIIS decision o i  Gle direcior will be ~ i t h r t r a - ~ v ~ ~ .  The ~>ctliion is remanded to the 
d~rec~or  to L ' O Z ~ L I C ~  further invcstiga~icrtr: and requesi any actd~iianal widence f-tom the gelit:o~~er pursuant to the 
I-eqilirernents sf F C.F.R. 5 204.5(g)(2). Simif ariy, the petitioiier may wovide additiowrtl evidence witl:ij? a 
reasonable period of ei;ne to be deterlni.i~ecS, by the director. Tlpoi; receipt of all the evidt-rice, the director  ill 
review the ent~re record and enter a new decision." 

ORDER: T'11e director':: dccisicm is wit11:3?r3~~11. 'Ti-te pe:ition is rillrianded io the ciirector fix- 
fiirther aciion ci3nsi::tent with tlre fc~regoirig znd entry of a new decision, which, if 
adverse ti? Q-te petitioner, is tn be certified to the AAO for review. 

3 tt is wted that one of the petitioner's ttvc? principal sharkl~oldei-s arid heneiiciwy bear the same hlnily mim. 
i\Thiie this rr~ay noi be Iincosin:on, it is r~oted that under- 20 C'.F,R.. f$  626,20(c)(8) and 656.3, the petitioner has 
Oie burden, when ask.ed, to show that a xialiri en1ployn7eni rt-tationship exists and that a bolia fiile job opportunity 
is avai'?abIe to IJ.S.. workers. S3e ! t f ~ t i ~ ~ .  qJ' /lr?iga. C?orp., 87-mA-545 (BALCA 1957). A relatin~~ship 
invalidating a bona jide job ofkr rnay arise tn,~'l-~cre h e  bei-reficiar:y i s  reiated to tl-ie petitioner by '?>load'' or it [nay 
"be Gnanclal, by marriage, or t h u g h  ti.iendslli~." Scie ~%IQ~ZZY CIJ S?/DI??ZLIY~ -3 74,  00-IEA-93 (BAZ..C.?A May 15, 
20ti0). stithc~ugfi ilot parL uf the consideraticm inirialiy, this -issue may ~ l s o  merit CLu-ther- I]-tvestigafioa. uxilrding 
corlauliaiicsi: with tist: Dm, :fnecessary. 


